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What is known as the Texas rule of dam- 
ages in telegraph cases has been repudiated 
by the Circuit Court of Appeals of the Fifth 
(Texas) Circuit. For many years the Texas 
courts have followed the doctrine that mental 
anguish, unaccompanied by injury to person 
or purse, presents a case of actual damage, 
and may be recovered as such. This rule has 
also been adopted by the Supreme Courts of 
Kentucky, Tennessee, Alabama, North Caro- 
lina and Indiana, and several text-writers of 
reputation seem to have adopted it. The gen- 
eral rule that mental anguish and suffering, 
unattended by injury to the person, resulting 
from simple actionable negligence, cannot be 
a sufficient basis for an action for the recov- 
ery of damages, has been maintained and 
supported by an unbroken line of English au- 
thorities, by the earlier decisions of the Texas 
courts and by the uniform decisions of the 
Federal Courts and of the Supreme Courts of 
Nevada, Dakota, Kansas, Maine, Mississippi, 
Georgia, Massachusetts and. Illinois, and by 
the opinions of several text-writers of unques- 
tioned standing. Under the rule established 
by the Supreme Court of the United States, 
which permits Federal Courts to treat such 
questions as uncontrolled by the State Court 
decisions, the Circuit Court of Appeals of the 
Fifth (Texas) Circuit, in the case of Western 
Union. Telegraph Co. v. Wood, has over- 
thrown the rule established by the State 
Courts, and followed the rule existing in the 
State of Texas before the departure took 
place. They adopt the language of Mr. 
Justice Cooper of the Supreme Court of Mis- 
sissippi, in the case of Telegraph Co. v. Ro- 
gers, 9 South. Rep. 323, who said: ‘*We are 
not disposed to depart from what we consider 
the old and settled principles of law, nor to 
follow the few courts in which the new rule 
has been announced. The difficulty of ap- 
plying any measure of damages for bodily 
injury is universally recognized, and com- 
mented on by the courts. But in that class of 
cases, demands for simulated or imaginary 
injuries are far less likely to be made than 
will be those in suits for mental pain alone. 
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No one but the plaintiff can know whether he 
really suffered any mental disturbance, and 
its extent and severity must depend upon his 
own mental peculiarity. In the nature of 
things money can neither palliate nor com- 
pensate the injury he has sustained. The 
rapid multiplication of cases of this character 
n the State of Texas, since the case 
of So Relle indicates to some extent 
the field of speculative litigation opened 
up by that decision.’”” The court concluded 
by holding that upon principle and the weight 
of authority, damages cannot be recovered 
from a telegraph company for mental an- 
guish resulting from simple negligence in the 
prompt delivery of a telegraphic message. 





The United States Supreme Court has just 
rendered a valuable decision which bears 
upon the question of the extent of the admir- 
alty jurisdiction of the United States. The 
case arose under Sec. 5346, of the Revised 
Statutes, which provides penalties for assaults 
committed by persons ‘‘upon the high seas 
or in any arm of the sea, or in any river, 
haven, creek, basin or bay, within the ad- 
miralty jurisdiction of the United States and 
out of the jurisdiction of any particular State, 
on board any vessel belonging in whole or 
part to the United States or any citizen there- 
of.’’ Certain persons, one Rogers and 
others, were indicted for assault committed 
on board the steamer Alaska, which was 
owned by citizens of the United States, the 
steamer being at the time in the Detroit river, 
out of the jurisdiction of any particular State 
and within the territorial limits of the Do- 
minion of Canada. The judges of the United 
States District Court of Michigan, before 
whom the case first came, were divided upon 
the question whether they had jurisdiction, 
and the question was certified to the Supreme 
Court of the United States, which has now 
decided that the Federal Court had jurisdic- 
tion. 





Justice Field, who read the opinion, said 
that if the law in question could be appli- 
cable to offenses committed on vessels in any 
navigable river, haven, creek, basin or bay 
connecting with the lakes, out of the juris- 
diction of any particular State, it would not 
be reasonable to suppose that congress in- 
tended that no remedy should be af 
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forded for similar offenses committed 
upon vessels upon the lakes, to ‘which 
vessel on the river in question in al- 
most all instanees were directed, and upon 
whose waters they were chiefly to be engaged, 
and that if the term ‘‘high seas’’ applied to 
the open unenclosed waters of the lakes, the 
application of the legislation to the case un- 
der indictment could not be questioned, for 
the Detroit river was a water connecting such 
high seas and all that part which was north 
of the boundary line between the United 
States and Canada, was without the jurisdic- 
tion of any State of the Union. Referring to 
the use of the term ‘‘high seas’’ in the legis- 
lation by Congress, the court held that Con- 
gress must have intended that the provision 
of the Act of 1825 should extend to vessels 
on the great lakes the same as to vessels on 
seas technically so called, for the reason that 
there were no bodies of water in the United 
States to any portion of which the term ‘‘high 
seas’’ was applicable, if not to the open un- 
enclosed waters of the great lakes. 





NOTES OF RECENT DECISIONS. 


SALE—StTopraGe in TRaNsIT—DELIVERY.— 
In Weber v. Baessler, 34 Pac. Rep. 261, de- 
cided by the Court of Appeals of Colorado, a 
merchant having become insolvent, and lost 
possession of his stock of goods by levy, was 
presented with a bill for freight and delivery 
charges on goods ordered before his insolv- 
ency, by the collector of a city transfer com- 
pany, to which he had given a general order 
to transfer goods shipped to him from the 
depots to his store. He refused to pay the 
bill, or receive the goods, explaining his rea- 
sons, and advising the collector that the 
goods should be returned to the seller. The 
company, however, delivered the goods 
at his old place of business, and accepted 
payment of the charges from the sheriff in 
possession, who forthwith levied on them. It 
was was held that the transfer company was 
not the merchant’s agent to take and keep 
the goods, so that the delivery to it would 
end the transit, and, on demand, the seller 
was entitled to the right of stoppage in trans- 
itu. The court applied-the general rule that 
a vendor has the right to stop goods sold and 
unpaid for, while they are in intermediate 





hands, in case the vendee becomes insolvent 
before he has acquired the actual possession 
of them. The origin of the doctrine is in- 
volved in some obscurity, and the reasons on 
which it is based are differently, and not 
very satisfactorily, stated by different courts ; 
but the right of the vendor to resume posses- 
sion of goods which have not been paid for, 
while on their way to the vendee, or still un- 
delivered to him, in case of his insolvency, 
is thoroughly established. This right must 
be exercised while the goods are on their 
passage, and before possession is taken by 
the vendee; and if they have ceased to be in 
transit, and have come into the hands of the 
vendee, or of his agent for custody, the 
vendor’s right of stoppage is defeated. The 
goods are regarded as in transit until they 
have passed out of the possession of every 
intermediate agency, and have been actually 
delivered to the consignee; and, until the 
transit has been determined by such actual 
delivery, the right of the vendor to reclaim 
the goods is unimpaired. This right is not 
affected in the slightest degree by any inter- 
vening seizure of the goods at the suit of 
ereditors of the vendee. While it exists, it 
is paramount tq afy other lien or claim. 
Smith v. Goss, 1 Camp. 282; Buckley v. 
Furniss, 15 Wend. 137; Hill Sales, 229 ; Mor- 
ris v. Shryock, 50 Miss. 590. 





NEGOTIABLE INsTRUMENT —- NOTICE OF 
Eguiries—InpivipuaL Liasiiitry.—The Court 
of Appeals of New York decide in the case 
of Casco Nat. Bank v. Clark, that the fact 
that a director in a bank discounting a note 
is also a director in a corporation, payee of 
the note, is not sufficient to charge the bank 
with knowledge of equities between the par- 
ties and that a note in form as follows, ‘‘We 
promise to pay, etc., and signed ‘‘C., Treas.,”’ 
and ‘‘C., Prest.,’’ and with the words ‘‘Ridge- 
wood Ice Company”’ printed across the end, 
is the personal and individual obligation of 
the signers. Gray, J. says: 

The appellants Clark and Close appearing as makers 
upon the note, the one describing himself as ‘*Prest.” 
and the other as ““Treas.” were made individually de- 
fendants. They defended on the ground that they 
had made the note as officers of the Ridgewood Ice 
Company, and did not become personally liable 
thereby for the debt represented. Where a negotia- 
ble promissory note has been given for the payment 
of a debt contracted by a corporation, and the lang- 


uage of the promise does not disclose the corporate 
obligation, and the signatures to the paper are in th 
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names of individuals, a holder taking bona fide and 
without notice of the circumstances of its making is 
entitled to hold the note as the personal ungertaking 
of its signers, notwithstanding they affix to their 
names the title of an office. Such an affix will be 
regarded as descriptive of the persons, and not of 
the character of the liability. Unless the promise 
purports to be by the corporation, it is that of the 
persons who subscribe to it; and the fact ofadding to 
their names an abbreviation of some official title has 
no legal signification as qualifying their obligation, 
and imposes no obligation upon the corporation whose 
officers they’may be. This must be regarded as the 
long and well settled rule. Byles, Bills, §§ 36, 37, 71; 
Pentz v. Stanton, 10 Wend. 271; Taft v. Brewster, 9 
Johns. 334; Hills v. Bannister, 8 Cow. 31; Moss v. 
Livingston, 4 N. Y. 208; De Witt v. Walton,9N. Y. 
571; Bottomley v Fisher, 1 Hurl. & C. 211. It is 
founded in the general principle that in a contract 
every material thing must be definitely expressed, 
and not left to conjecture. Unless the language 
creates, or fairly implies, the undertaking of the cor- 
poration, if the purpose is equivocal, the obligation is 
that of its apparent makers. 

It was said in Briggs v. Partridge, 64 N. Y. 357, 363, 
that persons taking negotiable instruments are pre- 
sumed to take them on the credit of the parties 
whose names appear upon them, anda person not 
a party cannot be charged upon proof that the ostensi- 
ble party signed or indorsed as his agent. It may be 
perfectly true, ifthereis proof that the holder of 
negotiable paper was aware, when he received it, of 
the facts and circumstances connected with its mak- 
ing, and knew that it was intended and delivered as a 
corporate obligation only, that the persons signing it 
in this manner could not be held individually liable. 
Such knowledge might be imputable from the lan- 
uage of the paper, in connection with other circum- 
stances, as in the case of Mott v. Hicks, 1 Cow 513, 
where the note read, ‘‘the president and directors 
promise to pay,” and was subscribed by the defendant 
as “president.” ‘The court held that that was sufli- 
cient to distinguish the case from Taft v. Brewster, 
supra, and made it evident that no personal engage- 
ment was entered into or intended. Much stress was 
placed in that case upon the proof that the plaintiff 
was intimately acquainted with the transaction out of 
which arose the giving of the corporate obligation. In 
the case of Bank of Genesee vy. Patchin Bank, 19 N. 
Y. 312, referred to by the appellants’ counsel, the ac- 
tion was against the defendant to hold it as the in- 
dorser of a bill of exchange drawn to the order of **S. 
B. Stokes, Cas.,”? and indorsed in the same words. 
The plaintiff bank was advised, at the time of dis- 
counting the bill by the president of the Patchin Bank, 
that Stokes was itscashier, and that he had been di- 
rected to send it in for discount, and Stokes for- 
warded it in an official way to the plaintiff. It was 
held that the Patchin Bank was liable, because the 
agency of the cashier in the matter was communicated 
to the knowledge of the plaintiff, as well as apparent. 
Incidentally it was said that the same strictnessis not 
required in the execution of commercial paper as be- 
tween banks; that is, in other respects, between in- 
dividuals. 


In the absence of competent evidence showing or 
charging knowledge in the holder of negotiable paper 
as to the character of the obligation, the established 
and safe rule must be regarded to be thatit is the 
agreement of its ostensible maker, and not of some 
other party, neither disclosed by the language nor in 
the manner of execution. In this case the language 








is “‘we promise to pay,’ and the signatures by the 
defendants Clark and Close are perfectly consistent 
with an assumption by them of the company’s debt. 
The appearance upon the margin of the paper of the 
printed name “Ridgewood Ice Company” was not a 
fact carrying any presumption that the note was, or 
was intended to be, one by that company. It was 
competent for its officers to obligate themselves per- 
sonally, for any reason satisfactory to themselves; 
and, apparently in the world, they did so by the lan- 
guage of the note, which the mere use of a blank form 
of note having upon its margin the name of their com- 
pany was insuflicient to negative. 

In order to obviate the effect of the rule we have 
discussed, the appellants proved that Winslow, a 
director of the payee company, was also a director in 
the plaintiff bank at the time when the note was dis- 
counted, and it was argued that the knowledge 
chargeable to him, as director of the former company, 
was imputable to the plaintiff. But that fact is insuffi- 
cient to charge the plaintiff with knowledge of the 
character of the obligation. He in no sense repre- 
sented or acted for the bank in the transaction, and, 
whatever his knowledge respecting the note, it will 
not be imputable to the bank. Bank vy. Norton, 1 
Hill, 572, 578; Mayor etc. v. Tenth Nat. Bank, 111 N. 
Y. 446, 457, 18 N. E. Rep. 618; Bank v. Payne, 25 
Conn. 444. He was but one of the plaintiff’s directors, 
who could only act as a board. Bank v. Nor- 
ton, supra. If he knew the fact that these 
were not individual, but corporate, notes, we cannot 
presume that he communicated that knowledge to the 
board. An officer’s knowledge, derived as an indi- 
vidual, and not while acting officially for the bank, 
cannot operate to the prejudice of the latter. Bank 
y. Davis, 2 Hill, 451. The knowledge with which the 
bank as his principal would be deemed chargeable, so 
as to affect it, would be where, as one of the board of 
directors, and participating in the discount of the 
paper, he had acted affirmatively or fraudulently with 
respect toit, as in the case of Bank v Davis, supra, 
by a fraudulent perversion of the bills from the object 
for which drawn, or asin Holden y. Bank, 72 N. Y. 
286, where the president of the bank, who represented 
it in all the transactions, was engaged in a fraudulent 
scheme of conversion. It was said in the latter case 
that the knowledge of the president as an individual 
or as an executor was not imputable to the bank merely 
because he was the president, but because, when it 
acted through him as president, in any transaction 
where that knowledge was material and applicable, it 
acted through an agent. The rule may be stated, 
generally, to be that where a director or an officer 
has knowledge of material facts respecting a proposed 
transaction, which his relations to it, as representing 
the bank, have given him, then, a3 it becomes his 
official duty to communicate that knowledge to the 
bank, he will be presumed to have done so, and his 
knowledge will then be imputed to the bank. But no 
such duty can be deemed to have existed in this case, 
where the appellants have made and delivered a 
promissory note, purporting to be their individual 
promise. If one of the plaintiff’s officers did have 
knowledge—whether individually or as a director of 
the Clark & Chaplin Company is net material—that 
the paper was made and intended as a corporate note, 
his failure to so state to the bank could not prejudice 
it. It was in no sense incumbent upon him, assuming 
that he actually participated in the discount (a fact 
not shown), to explain that the note was the obligation 
of the Ridgewood Company, and not of the persons 
who appeared as its makers. He was under no duty 
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to these persons to explain their acts, and the law 
would not imply any. At most it would be merely a 
ease of knowledge, acquired by a director, of facts not 
material to the transaction of discount by the plaintiff, 
and which he was under no obligation to communicate. 





Evipence — Master anp SERvANT — DE- 

FECTIVE Macuinery.—The Findlay Brewing 

Co. v. Bauer, decided by the Supreme Court 

of Ohio, was an action by an employee of the 

defendant to recover damages for a personal 

injury caused, as claimed, by the negligence 

of the defendant in furnishing an unsafe ap- 

pliance with which to do the work in which 

he was employed. The averments are, in 

substance, that while operating, by the direc- 

tion of the superintendent of the company, a 
lift, used for the purpose of elevating barrels 

and similar packages from a lower to an up- 
per floor, he was injured, without fault on his 
part, by one of these packages falling upon 

him ; and that it resulted from the negligent 
and defective construction of the appliance, 

of which the defendant had notice, but of 
which he had no knowledge, and could not 
have had, in the exercise of ordinary care on 
his part. Issues were joined upon the aver- 
ments of the petition as to the defective char- 
acter of the lift, the negligence of the 
defendar.t, and the averment that it happened 
without fault on the part of the plaintiff. It 
appeared that the lift or elevator consisted of 
a broad, heavy, rubber belt, with certain lat- 
eral supports and guides of timber, running 
nearly perpendicular against a board the full 
width of the belt, and over a pulley just 
above the upper floor, and around another 
just below the wash room floor. To the face 
of this band were attached two sets of iron 
hooks, or arms, which, as the band revolved, 
caught the barrels on the under side and car- 
ried them up through an opening in the floor ; 
and as they turned on the upper pulley the 
barrels fell away by their own weight to the 
floor above and left the hooks free to continue 
their downward movement. 

It was claimed that these hooks or arms 
were too short, and that in any irregular mo- 
tion of the belt, the barrel or package being 
lifted, would drop out and fall back; and 
that this was not an infrequent occurrence, 
when, as sometimes happened, the belt be- 
came too loose. 

During the progress of the trial a witness 
was called by the plaintiff, and stated, in an- 





swer to a question, that sometime before he 
had been employed by the defendant to do 
the same work, and that while so employed, 
a barrel fell back ard injured him. The 
counsel for the plaintiff stated that this was 
offered for the sole purpose of showing the 
dangerous character of the machine, and the 
defendant’s knowledge of that fact, and for 
no other purpose. The court then stated that 
it would be received for these purposes, and 
no other; and so instructed the jury at the 
time. Similar evidence asto the falling back 
of barrels while the lift was being operated, 
was given by other witnesses. Upon appeal 
here the evidence was held admissible. 
Minshall, J., says: 


The only question in the case is, as to the admissi- 
bility of the evidence offered to show that on former 
occasions, when the elevator was being operated, 
barrels and packages fell back and injured the persons 
operating it, as in this case. 

It is claimed to be incompetent on the ground that 
it raises collateral issues, tending to mi-lead the jury 
and to surprise the opposite party, by the introduction 
of evidence for which he could not have been prepared 
by the nature of the issue. The rule relied on is thus 
stated by Greenleaf: ‘‘The evidence offered must 
correspond with the allegations, and be confined to 
the point in issue.”” Greenleaf on Evidence § 51. And 
he adds, in the following section, ‘This rule excludes 
all evidence of collateral facts, or those which are 
incapable of affording any reasonable presumption or 
inference as to the principal matter or factsin dis- 
pute.” 

The authorities on the question are conflicting. The 
Courts of Massachusetts and some of the other States, 
hold that such evidence is not within the issue, but 
collateral to it, and should be rejected. Collins v. 
Dorchester, 6 Cush. 396; Aldrich v. Pelham, 1 Gray 
510: Phillips v. Town of Willow, 70 Wis. 6. But rea- 
son and the weight of authority are the other way. 
The rule, as stated by Greenleaf, excludes only those 
facts, ‘which are incapable of affording any reasonable 
presumption or inference as to the principal matter or 
fact in dispute.”’ So that a fact cannot be said to be 
collateral to the issue, if, when established, it tends 
to prove or disprove the principal fact in dispute. In 
this case a number of principal facts were in dispute; 
among these were, the defectiveness of the machine, 
and the defendant’s knowledge of that fact, as well as 

his negligence in the premises. If the evidence ob- 
jected to, tended to prove either of these facts, there 
was noerror in its admission. There is no rule of 
evidence which requires that what is offered should 
be relevant to every issue in the case; it may be 
relevant to one, and irrelevant to another. No party 
can, asarule, prove his case uno flatu. He is com- 
pelled, in the nature of things, to proceed step by 
step. Andit not infrequently happens, that what is 
competent for one purpose is not for another. The 
mixed character ofthe evidence does not, however, 
render it wholly incompetent. The evidence in such 
case is admitted with a direction from the court to the 
the jury as to howitis to be applied, on what issues 
it is to be considered, and on what, not; as was done 





in this case. 
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On reason it seems plain that as to how this lift or 
elevator behaved on former occasions—that, at other 
times when being operated by other persons, barrels 
being lifted, had fallen and injured those operating 
it, or had simply fallen back, the conditions remaining 
substantially the same, tended to prove some vice in 
its construction that rendered its operation dangerous, 
and that the company knew or should have have 
known the fact. Inspection itself may indicate some 
defect in a machine, affecting its safety or usefulness; 
but, as is most usually the case, its defective char- 
acter, whatever it may be, is more clearly observed in 
in its operation. Experiment isthe final and most 
conclusive test of its safety as well as of its usefulness; 
and the fact, that the carefulness of the party operat- 
ing the machine may be involved in each instance, 
may affect the weight of the evidence, but not its 
admissibility, as such a limitation would exclude the 
result of every experiment offered in evidence; which 
would amount toa reductioad absurdum. The de- 
fectiveness of the lift, and the company’s knowledge 
of it, would not, however, alone constitute actionable 
negligence. The character of the machine and the 
employer’s knuwledge, being established, it still re- 
mains a question of fact, whether under all the cir- 
cumstances, a case of actionable negligence has been 
made out. That which caused the danger, may have 
been irremediable, and it is no violation of duty by an 
employer to put one in his employ at the operation of 
a dangerous machine, if the employee is fully informed 
as to its character, and voluntarily accepts the em- 
ployment. Whenever force is applied to machinery 
there is more or less danger to those operating ‘it; so 
that the duty of the employer toward his employee is 
not to furnish a perfectly safe machine, but one as 
safe as can be provided in the exercise of ordinary 
care and prudence. Whether the employer is negli- 
gent in this regard does not depend solely upon the 
fact that the machine is known by him to be a dan- 
gerous appliance, hut whether, with such knowledge, 
he neglected todo what a person of ordinary care 
could and would have done under such circumstances. 
It was, however, incumbent on the plaintiff, in mak- 
ing out his case, to show the dangerous character of 
the machine and the company’s knowledge as well as 
its negligence; and, while the evidence was not com- 
petent to prove negligence, it did tend, as we have 
shown, to prove the other facts, and was, therefore, 
admissible. As said by the judge delivering the 
opinion in Darling v. Westmoreland, 62 N. H. 403: 
“The evidence to prove several independent proposi- 
tions or distinct facts may be of different kinds, and 
drawn from different sources.” If evidence offered be 
relevant to any issue in the case, it is admissible however 
incompetent it may be upon other issues. Comment- 
ing on the rule that contines the evidence to facts put 
in issue by the pleadings and excludes collateral 
issues, Doe, J.,in the case just cited, says: “This 
rule merely requires the evidence to be relevant. It 
merely excludes what is irrelevant. Itisa rule of 
reason, and not an arbitrary or technical one, and it 
does not exclude all experimental knowledge.” And 


' it was there held, that, on the question whether a pile 


of lumber was likely to frighten horses, evidence is 
admissible to show that horses passing it were or were 
not frightened by it. 

In McCanagher y. Rogers, 120 N. Y. 526, an action 
to recover damages for an injury sustained by the 
plaintiff while working at a machine in the employ of 
the defendant, a person who had previously been 
injured while working the machine in the capacity of 
the plaintiff, was asked, “‘How did the injury occur to 








you,” and he answered, “it jumped out of the socket 
in the same way,’’ the evidence was held to be relevant 
and competent as bearing upon the question of the 
condition of the maehiney And the court said, that, 
while the decisions are not in entire harmony on the 
question, such is the rule recognized in that State. 
And so in Morse v. Railway Co., 30 Minn. 465, 471, 
which was an action by an employee of defendant to 
recover for an injury caused by its negligence in per- 
mitting its tracks to be and remain out of order, such 
evidence was held competent. The court said: 

“Tt is, of course, not competent for the purpose of 
showing independent acts of negligence, but we think 
on principle it is clearly admissible when it tends to 
show the common cause of these accidents is a dan- 
gerous or unsafe thing. It would be certainly com- 
petent to prove by an expert that, at a time either be- 
fore or after the accident when the instrument 
claimed to have caused it was in the same condition 
as when the accident complained of occurred, he ex- 
amined and experimented with it, and found it capa- 
ble of producing like results. Hence there seems no 
reason for excluding ordinary experience, when con- 
fined within the same limits and for the same pur- 
pose. These facts are in the nature of experiments 
to show the actual condition of the instrument. Upon 
any issue as to the condition or safety of any work of 
human construction ‘designed for practical use, evi- 
dence showing how it has served, when put to the 
use for which it was designed, would seem to bear 
directly upon the issue. It is sometimes objected 
that this presents new and collateral issues of which 
a defendant hasno notice. In a certain sens? every 
item of evidence materal to the main issue introduces 
a new issue; that is, it calls for a reply. In no other 
sense does it make a new issue; its only importance is 
that it bears on the main issue, and, if it does, it is 
competent.”” We have quoted thus fully from the 
opinion in this case, because it seems to set forth 
clearly and fully the reasons for the admission of such 
evidence, and to answer every objection that can be 
made. 

The reasoning in the Massachusetts cases, cited 
above, and relied on by the plaintiff in error, has gen- 
erally been regarded as unsound; and, for this reason, 
the decisions have not generally been followed as pre- 
cedents by the courts of the other States. Osburn vy. 
City of Detroit, 18 Am. & Eng. Corp. Cases, 231, where 
it is said referring to the Massachusetts cases, the 
weight of authority is decidedly the other way; City 
of Chicago v. Powers, 42 Ill. 169,173; Moore y. The 
City of Burlington, 49 Lowa, 136; Walker v. Westfield 
39 Vt. 246, 251; it is here said that, “‘A fact, that illus 
trates, as by an experiment the condition of the sub- 
ject-matter of the issue in controversy, is not collateral 
to that issue, but is direct evidence bearing upon it.” 
City of Aurora v. Brown, 12 Ll. App. 122; Darling y. 
Westmoreland, 52 N. H. 401; here the Massachusetts 
cases are considered and declared unsound. Delphi 
v. Lowery, 74 Ind. 520, contains an elaborate re- 
view of the cases. Cuok v. New Durham, 20 Am. 
& Eng. Corp. Cases 591, 386; Kent vy. Town of Lincoln, 
32 Vt. 589; Piggott v. Railway Company, 3 C. B. 228. 

As the evidence objected to tended to prove that 
the lift had in it a vice making it dangerous to operate, 
and that the company had notice of this from its pre- 
vious behavior, there was no error in admitting the 
evidence, with a direction to the jury that it was to be 
confined to these purposes, and could not be consid- 
ered on the question of the defendant’s negligence in 
the premises. 
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CriminaL LAaw—SEpDUCTION—MARRIAGE AS 
a DerenseE.—The Supreme Court of Indiana 
decides in State v. Otis, 34 N. E. Rep. 954, 
that a prosecution for seduction is barred by 
marriage of the female to her seducer, though 
he agreed to the marriage to escape punish- 
ment. Howard, J., says: 


In case of seduction under promise of marriage, we 
think there can be little doubt that the subsequent 
marriage of the parties is a bar to further prosecution 
tor the crime committed. The keeping of the promise 
of marriage is a partial reparation for the wrong done, 
—the only reparation inany degree adequate to the 
injury. The chief object to be attained by our criminal 
statutes is the betterment of the condition of society, 
andthe reform, rather than the punishment, of the 
criminal. Section 18 of article 1 of the constitution of 
the State provides that “the Penal Code shall be 
founded on the principles of reformation, and not of 
vindictive justice.’ If the wronged woman freely en- 
ters into the married relation with her seduéer, thus 
restoring in some measure the honor of her own wo- 
manhood, and securing also the good name and well- 
being of her child, it would seem that her act is a con- 
donation of the offense, so far as she is concerned, and 
that the policy of the law would be better served by 
such marriage than by any punishment that might be 
meted out to the offender. The question does not ap- 
pear to have arisen heretofore in this State. Our de- 
cisions are nearly silent upon the subject. Dowling v. 
Crapo, 65 Ind. 209 was an action for seduction, where 
the prosecuting witness afterwards married a person 
other than the seducer, and it was contended that 
such marriage barred her action. The court said: 
“Wecan conceive of no good reason why an action 
for the seduction of an unmarried female should be 
barred by her subsequent marriage. Such subsequent 
marriage does not remove the stigma or compensate 
the injury caused by the seduction, nor is there any 
principle of public policy which requires that a sub- 
sequent marriage should bar the action. Public 
policy encourages, rather than discourages, mar- 
riage. Of course, we intimate no opinion as to the 
effect of asubsequent marriage to the seducer.” In 
bastardy, the marriage of the parties seems to be con- 
sidered as terminating all further legal proceedings. 
In the case of Noble v. State, 39 Ind. 352, the relatrix 
in a bastardy suit appeared in court, and acknowl- 
edged that satisfactory provision had been made for 
the support of her child, and the suit was dismissed. 
It appeared that the consideration for this dismissal 
was a promise of marriage on the part of the defead- 
ant. The court held this consideration sufficient, 
saying: ‘“‘We cannot say that it was not such a pro- 
vision as is contemplated by the statute.”” The ques- 
tien before us has, however, been expressly consid- 

ered in a Michigan case—People v. Gould, 70 Mich. 
240, 388 N. W. Rep. 232,—and also in a Pennsylvania 
ease,—Com. Eichar,4 Pa. Law J. R. 561. Both hold 
subsequent marriage of the parties a bar to further 
prosecution for the offense. In the latter case the 
court says: “It is the seduction under promise of 
marriage which is an offense of so grievous a nature 
as to require this exemplary punishment. What 
promise? One that is kept and performed? Certainly 
not; buta false promise, broken and violated after 
performing its fiendish purposes. The evil which led 
to the enactment was not that females were seduced, 
and then made the wives of the seducers, but that 









after the ends of the seducer were accomplished his 
victim was abandoned to her disgrace. Ax objection 
to this construction is that it places within the power 
of the seducer a means of escaping the penalty. So be 
it. This is far better than by a contrary construction 
to remove the inducement to a faithful adherence to 
the promise which obtained the consent.”’ See, also, 
2 Whart. Crim. Law, § 1760; 5 Lawson, Def. Crime, § 
620; 2 Archb. Crim. Pl. & Pr., Pomeroy’s notes p. 1825, 
Were this an action for damages by a parent for the 
seduction of a daughter under 21 years of age, there 
is no question that the fact that the daughter had con- 
doned the wrong done herself, or that she had been 
compensated by the payment of money, or by mar- 
riage, could not be pleaded in bar. The damage and 
loss to the parent are qnite independent of the wrong 
to the daughter. Gimbel v. Smidth, 7 Ind. 627; 
Pruitt v. Cox, 21 Ind. 15; Bartlett v. Krockel, 88 Ind. 
425; Eichar v. Kistler, 14 Pa. St. 282; Sellars v. Kin- 
der, 1 Head, 134. In the case before us, however, the 
prosecuting witness, of her free will, so far as the rec- 
ord discloses, and to protect her honor and that of her 
child, entered into the marriage relation with her se- 
ducer. It is not the policy of the law to discourage 
such means of atonement for the wrong which she has 
suffered. This marriage, with all its sad attendant 
circumstances, was to her a refuge from the shame 
into which she had fallen. It is true that in this case 
the appellee may have agreed to the marriage in order 
to escape merited punishment, but we should not for 
that reason remove an inducement which may lead 
another wrongdoer to atone for his fault by making 
the injured party an honored wife and mother. We 
think the rulings of the court were based upon a 
proper construction of the statute. 








FRUCTUS INDUSTRIALES AND NATUR- 
ALES. 


. Fructus Industriales. 

. Products of a Mixed Nature—Hops. 
. Fructus Naturales. 

. Same—Growing Trees. 

. Same—Overhanging Trees. 

. Same—“Line Trees.” 

. Same—Cut Trees. 


aac ON ee 


1. Fructus Industriales.—A_ distinction is 
to be observed between fructus naturales, 
or the natural growth of the soil, such as 
trees, grasses, herbs, fruit on trees, and the 
like, which.at common law are part of the 
soil, and fructus industriales, or fruits or 
products the result of the annual labor of 
man in sowing and reaping, planting and 
gathering,’ which, though strictly a part of 


the soil brings forth without man’s interven- 
tion, are treated as personal property for 
many purposes.? Crops, when planted by 

1 Brittain vy. McKay, 1 Ired. (N. C.) L. 265, 35 Am. 
Dec. 738; Flynt v. Conrod, 1 Phil. (N. C.) L. 192. 

2 See Preston v. Ryan, 45 Mich. 147, 7 N. W. Rep. 
819; Brittain v. McKay, 1 Ired. (N. C.) L. 265, 35 Am. 
Dec. 738. 











the realty as much as those products which 
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the owner of the soil, constitute, in general, 
part of the realty, and will pass to the vendee 
by a conveyance of the land; but the owner 
of the soil may sell a crop to be cut without 
conveying any interest in the land, and the 
purchaser will acquire title to it as a chattel, 
even though not fit for barvest at the time of 
the sale.* Such crops planted by the owner 
of the soil, if mature and to be gathered im- 
mediately, may not dnly be sold by him, but 
they may be taken on execution,‘ as personal 
property,® where they can be readily severed, 
like wheat or corn, or dug like potatoes or 
turnips, or pulled like beets or onions,® be- 


8 Harris v. Frink, 49 N. Y. 24, 27, 10 Am. Rep. 318, 
320. See Austin v. Sawyer, 9 Cow. (N. Y.) 39, 42, 48; 
Craddock v. Riddlesbarger, 2 Dana (Ky.), 206; New- 
comb v. Ramer, 2 John. (N. Y.), 421, note a; Jones v. 
Flint, 10 Ad. & E. 753, 39 Eng. C. L. 396; Evans v. 
Roberts. 5 Barn. & C. 829, 11 Eng. C. L. 700; Sainsbury 
y. Matthews, 4 Mees. & W. 343. 

* McKenzie v. Lampley, 31 Ala. 526; Crine v. Tifts, 
65 Ga. 644; Northwestern y. State, 1 Ind. 113; Crad- 
dock v. Riddlesbarger, 2 Dana ’(Ky.), 205; Parham y. 
Thompson, 2J. J. Marsh. (Ky.) 159; Thompson y. 
Craigmyle, 4 B. Mon. (Ky.) 391, 41 Am. Dee. 240; Per- 
kins v. Webster, 31 La. Ann. 870; Porche vy. 
Bochin, 28 La. Ann. 761; Coombs vy. Jordan, 3 
Bland. Ch. (Md.) 312, 22 Am. Dee. 236; Cheshire Nat. 
Bank v. Jewitt, 119 Mass. 244; Heard v. Fairbanks, 46 
Mass. (5 Met.) 111, 38 Am. Dec. 394; Mulligan v. New- 
ton, 82 Mass. (16 Gray), 202; Penhallow v. Dwight, 7 
Mass. 74,5 Am. Dec. 21; Preston v. Ryan, 45 Mich. 
174, 7 N. W. Rep. 819; Gillett v. Truax, 27 Minn. 528, 8 
N. W. Rep. 767; Bloom v. Welch, 47 N. J. L. (3 
Dutch.) 177; Westbrook v. Eager, 16 N. J. L. (1 Harr.) 
81; Shephard v. Philbrick, 3 Den. (N. Y.) 172; Hart- 
well v. Bissel, 17 John. (N. Y.) 128; Stewart v. 
Doughty, 9 John. (N. Y.) 108; Whipple v. Foote, 2 
John. (N. Y.) 418,3 Am. Dec. 442; Smith v. Tritt, 1 
Dev. & B. (N. C.) L. 241, 28 Am. Dec. 565; Cassily v. 
Rhodes, 12 Ohio, 88; Peacock y. Purvis, 2 Brod. & B. 
362; Storer v. Hunter, 3 Barn. & C. 368, 10 Eng. C. L. 
172; Poole’s Case, 1 Salk. 368; Scorell v. Boxall, 1 You. 
&J. 398. Compare Harris vy. Watson, 22 N. H. 364, 55 
Am. Dee. 160. 

5 Green v. Armstrong, 1 Den. (N. Y.) 550, 556. See 
Austin v. Sawyer, 9 Cow. (N. Y.) 39; Newcomb v. 
Reimer, 2 John. (N. Y.) 421, n.; Mumford y. Whitney, 
15 Wend. (N. Y.) 387, 30 Am. Dee. 60; Jones v. Flint, 
10 Ad. & E. 753, 37 Eng. C. L. 397; Graves v. Weld, 5 
Barn. & Ad. 105, 27 Eng. C. L. 53; Evans v. Roberts, 5 
Barn. & C. 829, 11 Eng. C. L. 700; Parker y. Stainland, 
ll East, 362; Warwick v. Bruce, 2 Maule & S. 205; 
Stainsbury v. Matthews, 4 Mees. & W. 343; Carring- 
ton vy. Roots, 2 Mees. & W. 248. 

6 Dunne y. Ferguson, Hoyes, 542; Stainsbury v. 
Matthews, 4 Mees. & W. 343; Warwick v. Bruce, 2 
Maul. & S. 205. As to what constitutes a valid levy 
there is a variety of opinion amongst the decided 
cases. In Whipple v. Foote, 3 John. (N. Y.) 418, 3 
Am. Dee. 442, it is said that to make a valid levy of an 
execution on growing crops, it is not necessary that a 
manual possession should be taken; that it is suffi- 
cient merely to declare that the subject is levied on 
under execution. In State v. Poor, 4 Dev. & B. (N. 
C.) L. 384, 34 Am. Dec. 387, it is said that a levy upon 





cause at common law a growing crop, pro- 
duced by the expense and labor of the occu- 
pier of the land was, as the representative of 
that labor and expense, comsidered as an 
independent chattel,’ and the purchaser has a 
lawful right of entry, egress, and regress, for 
the purpose of removal.* It has been said that 
the fact that the crop is immature and grow- 
ing will not invalidate the sale,® because all 


a growing crop is insuflicient, unless the officer take 
open and notorious possession by entering the prem- 
ises, and publicly announcing the seizure to answer 
the writ. ‘To the same effect is Troville vy. Tilford, 6 
Watts. (Pa.) 468, 31 Am. Dec. 484. See Dorrone’s 
Admr. vy. Commonwealth, 13 Pa. St. 164; Lowry v. 
Coulter, 9 Pa. St. 352. In Beekman vy. Lansing, 3 
Wend. (N. Y.) 446, 20 Am. Dee. 707, it is said that to 
constitute a valid levy, the officer must enter upon the 
premises where the crops or goods are and take actual 
possession of them, if it can be done; they must be 
brought within his view, and made subject to his 
control; and this doctrine is approved in Roth y. 
Wells, 29 N. Y. 485; Rodger v. Bonner, 55 Barb. (N. 
Y.) 24; Camp v. Chamberlain, 5 Den. (N. Y.) 203; 
Green v. Burke, 19 Wend. (N. Y.) 492; Westervelt v. 
Pinckney, 14 Wend. (N. Y.) 124. See Commonwealth 
v. Strembocke, 3 Rawle (Pa.), 341, 24 Am. Dee. 351. 
It seems that the officer should assert his title, by 
virtue of the writ, by acts which, were it not for the 
execution, would make him a trespasser. Wester- 
velt' v. Pinckney, 14 Wend. (N. Y.) 123, 28 Am. 
Dec. 516. See Roth v. Wells, 29 N. Y. 485; Camp v. 
Chamberlain, 5 Den. (N. Y.) 203; Green v. Buske, 19 
Wend. (N. Y.) 497; Beekman v. Lansing, 3 Wend. 
(N. Y.) 446, 20 Am. Dee. 707. 

7 Graff v. Fitch, 56 Ill. 373, 11 Am. Rep. 85; Mattock 
v. Fry, 15 Ind. 483; Craddock v. Riddlesbarger, 2 
Dana (Ky.), 205; Purner v. Piercy, 40 Md. 212; West- 
brook vy. Eager, 16 N. J. L. (1 Harr.) 81; Harris v. 
Frink, 49 N. Y. 24, 10 Am. Rep. 318; Whipple v. Foot, 
2 John. (N. Y.) 418, 3 Am. Dec. 442; Austin v. Sawyer, 
9 Cow. (N. Y.) 39; Mumford v. Whitney, 15 Wend. 
(N. Y.) 387, 30 Am. Dec. 60; Porrier v. Raymond, 11 
Hann. (N. B.) 512; Jones v. Flint, 10 Ad. & E. 753, 37 
Eng. C. L. 396; Evans v. Roberts, 5 Barn. & C. 829, 11 
Eng. C. L. 700; Poulter vy. Killingbeck, 1 Bos. & P. 
398; Parker v. Stainland, 11 East. 362; Dunne vy. Fer- 
guson, Hayes, 542; Warwick v. Bruce, 2 Maul. & S. 
205; Stainsbury v. Matthews, 4 Mees. & W. 343. An- 
other line of the English cases deny that crops are 
personal property, and maintain that they can be 
transferred as real estate only. See Falmouth vy. 
Thomas, 1 Cromp. & M. 89,3 Tyrw. 963; Emerson vy. 
Heelis, 2 Taunt. 38. 

8 Thompson v. Craigmyle, 4 B. Mon. (Ky.) 391, 41 
Am. Dec. 240; Brittain v. McKay, 1 Ired. (N. C.) L. 
265, 35 Am. Dec. 738. See Coombs v. Jordan, 3 Bland. 
Ch. (Md.) 284, 22 Am. Dec. 236; Austin v. Sawyer, @ 
Cow. (N. Y.) 39; Stewart v. Doughty, 9 John. (N. Y.) 
108; Whipple v. Foot, 2 John. (N. Y.) 418, 3 Am. Dec. 
442; Cheshire Bank vy. Jewett, 119 Mass. 224; Panhal- 
low v. Dwight, 7 Mass. 21, 5 Am. Dec. 21; Bond v. 
Coke, 71 N. C. 100; Walton v. Jordan, 65 N. C. 172; 
Lewis v. MeNatt, 65 N. C. 65; Smith vy. Fritt, i Dev. & 
B. (N. C.) L. 241, 28 Am. Dee. 565; Robinson v. Gee, 4 
Ired. (N. C.) L. 191. 

9 Craddock v. Riddlesbarger, 2 Dana (Ky.), 206; 
Austin vy. Sawyer, 9 Cow. (N. Y.) 42; Jones v. Flint, 10 
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crops of grain or vegetables, the annual prod- 
uct of human labor and the cultivation of the 
soil, are personal property and subject to be 
sold as such before maturity, no matter how 
long they are to remain in the soil in order to 
complete their growth.” The reason for this 
is that growing crops being personal property 
so far as to be capable of severance and sale 
by oral contract, an agreement for their sale 
is not an agreement for the sale of an interest 
in land." 


Ad. & E. 758, 87 Eng. C. L. 396; Carrington v. Roots, 2 
Mees. & W. 248; compare Emerson vy. Heelis, 2 Taunt. 
38. 
0 Davis v. McFarlane, 37 Cal. 634; Marshall v. Fer- 
guson, 23 Cal. 65; Bostock v. Leach, 3 Day (Conn.), 
476; Ticknor v. McClelland, 84 Ill. 471; Thompson v. 
Wilhight, 81 Ill. 365; Graff v. Fitch, 58 Ill. 378, 377, 11 
Am. Rep. 85; Bull v. Griswald, 19 Ill. 361; Miller v. 
State, 39 Ind. 267; Sherry v. Picken, 10 Ind. 375; 
Bowman y. Conn, 8 Ind. 58; Brickes v. Hughes, 4 Ind. 
146; Northern v. State, 1 Ind. 113; Moreland v. May- 
all, 14 Bush. (Ky.) 474; Craddock v. Riddlesbarger, 2 
Dana (Ky.), 205; Robbins vy. Oldham, 1 Duv. (Ky.) 28; 
Bryant v. Crosby, 40 Me. 9, 23; Cutler v. Pope, 13 Me. 
377; Safford v. Annis, 7 Me: 168; Pruner v. Piercy, 40 
Md. 212; Smith v. Bryan, 5 Md. 141, 59 Am. Dec. 104; 
Delany v. Root, 99 Mass. 546; Ross v. Welch, 77 Mass. 
(11 Gray) 235; Brown y. Sanborn, 21 Minn. 402; 
Howe v. Batchelder, 49 N. H. 204; Pitkin v. Noyes, 48 
N. H. 294,2 Am. Rep. 218; Kingsley v. Holbrook, 45 
N. H. 318; Westbrook v. Eager, 16 N. J. L. (1 Harr.) 
81; Bloom v. Welsh, 27 N. J. L. (3 Dutch.) 177; Lacu- 
strian Fertilizing Co. v. Lake Guano Fert. Co., 80 
N. Y. 476, 484; Harris v. Frink, 49 N. Y. 24,10 Am. 
Rep. 318; Austin v. Sawyer, 9 Cow. (N. Y.) 39; Green 
v. Armstrong, 1 Den. (N. Y.) 550, 554; Reeder v. 
Sayre, 6 Hun (N. Y.), 562; Hartwell v. Bissel, 17 John. 
(N. Y.) 128; Stewart v. Doughty, 9 John. (N. Y.) 108; 
Frear v. Hardenbergh, 5 John. (N. Y.) 272, 3 Am. 
Dec. 356; Newcomb v. Ramer, 2 John. (N. Y.) 421 
note [a; Whipple v. Foote, 2 John. (N. Y.) 418, 3 Am. 
Dec. 442; Brittain v. McKay, 1 Ired. (N. C.) L. 265; 
Hershey v. Metzgar, 90 Pa. St. 217; Backenstoss v. 
Stahler’s Admr., 33 Pa. St. 251, 254,75 Am. Dec. 592; 
Wilkins v. Vashbinder, 7 Watts. (Pa.) 379; Bellows v. 
Wells, 37 Vt. 599; Jones vy. Flint, 10 Ad. & E, 753, 37 
Eng. C. L. 396; Evans v. Roberts, 5 Barn. & C. 829, 11 
Eng. C. L. 700; Sainsbury v. Matthews, 4 Mees. & W. 
343; Dunne vy. Ferguson, 1 Hayes (Ir. Rep.)°540. 

1! See Marshall v. Ferguson, 23 Cal. 65-69; Bostwick 
y. Leach, 3 Day (Conn.), 476; Reed v. Johnson, J4 III. 
257; Sherry v. Picken, 10 Ind. 375; Craddock v. Rad- 
dlesbarger, 2 Dana (Ky.), 204; Parham vy. Thompson, 
2J.J. Marsh. (Ky.) 159; Safford vy. Annis, 7 Me. (7 
Greenl.) 168; Purner v. Piercy, 40 Md. 212; Smith v. 
Bryan, 5 Md. 141, 59 Am. Dec. 104; Westbrook v. 
Eager, 16 N. J. L. (1 Harr.) 81; Green vy. Armstrong, 
1 Den (N. Y.) 550; Smith v. Tritt, 1 Dev. & B. (N. C.) 
L. 241, 28 Am. Dec. 965; Brittain v. McKay, 1 Ired. 
CN. C.) L. 265, 35 Am. Dee. 7388; Backenstoss vy. Stah- 
ler’s Admr., 33 Pa, St. 251, 75 Am. Dec. 592; Bear vy. 
Bitzner, 16 Pa. St. 178, 55 Am. Dec. 490; Wilkins v. 
Vashbinder, 7 Watts. (Pa.) 378; Evans v. Roberts, 5 
Barn & Cres. 829, 11 Eng. C. L. 700; Sainsbury v. 
Matthews, 4 Mees. & W. 343; Eaton v. Southby, Willes 
131: Seorell v. Boxall, 1 You. & J. 396. 





2. Products of a Mixed Nature—Hops.— 
There are some products of the earth which 
partake both of the nature of fructus in- 
dustriales and fructus naturales. In sucha 
case the true test has been said to be whether 
the crop is produced chiefly by the manur- 
ance and industry of man.” Thus the fact 
that a crop is produced from perennial roots 
is not conclusive evidence that it is to be 
ranked as fructus naturales and as such to 
pass with the soil. Hop-roots are perennial, 
and doubtless as much a part of the soil as 
the forest trees, but the crop of hops grown 
from these roots depends entirely upon the 
manurance and industry of man for its value, 
and for that reason is classed as fructus in- 
dustriales, and is personal property." 

3. Fructus Naturales.—The natural prod- 
ucts of the soil without man’s intervention, 
such as trees before being felled and con- 
verted into timber, and fruit before it is 
gathered,” were at common law regarded as 
much a part of the soil as the earth from 
which it sprung. Yet they may in a meas- 
ure be dealt with and treated by the owner as 
chattels, the same as fructus industriales, and 
may be sold as such where the intention of 
the parties contemplates that they shall be 
severed and removed immediately, or within a 
reasonable time; but should the sale con- 
template their being left to grow or obtain ad- 
ditional strength and increase from the earth, 
it will be regarded as a sale of an interest in 
the realty,” and for that reason is within the 


12 See Bishop v. Bishop, 11 N. Y. 123. 

13 Stewart v. Doughty, 9 John. (N. Y.) 108; Graves 
Weld, 5 Barn. & Ad. 105, 2 Nev. & M. 725, 27 Eng. C. 
L. 53; Evans v. Roberts, 5 Barn. & Cres. 829, 11 Eng. 
C. L. 700; Latham v. Atwood, Cro. Car. 515; Anony- 
mous Case, Freem. Ch. 210; Fisher v. Forbes, 9 Vin. 
Abr. 373, pl. 82; 2 Bl. Com. 122; Co. Litt. 55 a, 55 b. 

14 See United States v. Schuler, 6 McL. C. C. 37. 

15 In Sparrow v. Pond (Minn.), 52 N. W. Rep. 36, in 
an opinion going over the ancient learning on the 
subject, it is held that biackberries, while growing on 
the bushes are not subject toalevy under an execu- 
tion as personal property. They are not fructus in- 
dustriales, like grain, but are fructus naturales, like 
natural bushes and grasses, and are regarded as a part 
of the realty. 

16 See Adams v. Smith, Breese (Ill.) 221; Olmstead 
v. Niles, 7 N. H. 522; Putney v. Day, 6 N. H. 430, 25 
Am. Dee. 470; Slocum vy. Seymour, 36 M. J. L. (7 Vr.) 
138; Bank of Lansingburg v. Crary, 1 Barb. (N. Y.) 
542; Green v. Armstrong, 1 Den. (N. Y.) 550, 556; 
Teal v. Auty, 2 Brod. & B. 99; Crosby v. Wads- 
worth, 6 East, 602; Rodwell v. Phillips, 9 Mees. & W 
501. 

17 See White v. Foster, 102 Mass. 175; Harrell v. 
Miller, 35 Miss. 700; Howe v. Batchelder, 49 N. H. 
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statute of frauds and should be in writing.'® 
This rule has been applied in the sale of 
shrubs and nursery trees, in the sale of 
growing trees,” in the sale of grass in the 
meadow ready to be cut,”4 and in the sale of 
an apple and peach crop.” 

4. Same—Growing Trees.—Growing trees 
are regarded as a part of the land from which 
they spring,” and as such are real property. 
Being an interest in land,” so long as they 
are not actually or in contemplation of law 
severed from the soil they are within the 
statute of frauds and the property in them 
cannot be transferred by parol;* but when 
once they are severed, either in fact or in 
contemplation of law, they become personal 
property.” The sale of growing trees, with 


204; Kingsley v. Holbrook, 45 N. H. 313; Olmstead v. 
Niles, 7 N. H. 522; Slocum vy. Seymour, 36 N. J. L. (7 
Vr.) 1388; Vorebeck v. Rowe, 50 Barb. (N. Y.) 302; 
Warren v. Leland, 2 Barb. (N. Y.) 618; Green v. Arm- 
strong, 1 Den. (N. Y.) 550; Pattison’s App., 61 Pa. St. 
294; Huff v. McCauley, 53 Pa. St. 276; Buck v. Pick- 
well, 27 Vt. 157; Lillie v. Dunbar, 62 Wis. 198; Daniels 
v. Bailey, 48 Wis. 566; Summers vy. Cook, 28 Grant 
(Ont). 391; MeDonnel v. McKay, 15 Grant (Ont.), 391. 

18 Putney v. Day, 6 N. H. 430, 26 Am. Dee. 470; 
Green v. Armstrong, 1 Den. (N. Y.) 550, 556; Olmstead 
v. Niles, 7 N H. 522; Jones v. Flint, 10 Ad. & E. 793, 
37 Eng. C. L. 397; Teal v. Auty, 2 Brod. & B. 99; 
Crosby v. Wadsworth, 6 East, 602; Rodwell v. Phil- 
lips, 9 Mees. & W. 501. 

19 See Whitmarch v. Walker, 42 Mass. (1 Met.) 313. 

2%” Byassee v. Reese, 4 Met. (Ky.) 372;) Cutler y. 
Pope, 13 Me. 377; Erskin v. Plummer, 7 Me. (7 
Greenl.) 447; Pruner v. Piercy, 40 Md. 212; Nettleton 
Sikes, 49 Mass. (8 Met.) 580, 38 Am. Dec. 381; Putney 
y. Day, 6N. H. 480, 25 Am. Deer. 470; Killmore v. 
Howlett, 48 N. Y. 569; Boyce v. Washburn, 4 Hi:n (N. 
Y.), 792; Smith v. Bryan, 71 Pa. St. 365; Sterling v. 
Baldwin, 42 Vt. 306. 

2! See Banton v. Shorey, 77 Me. 48. 

2 Cain v. McGuire, 13 B. Mon. (Ky.) 340; Brown v. 
Stanclift, 80 N. Y. 627, 20 Alb. L. J. 55. See Pruner v. 
Pierce, 40 Md. 212, 17 Am. Rep. 591. 

23 Baker v. Lewis, 33 Pa. St. 301, 75 Am. Dec. 359. 

24 Vorebeck v. Roe, 50 Barb. (N. Y.) 302; Bank of 
Lansingburg v. Crary, 1 Barb. (N. Y.) 542; Green v. 
Armstrong, 1 Den. (N. Y.) 550; Hutchins v. King, 68 
U.S. (1 Wall.) 58, bk. 17, L. ed. 544; Jones v. Flint, 10 
Ad. & E. 7538, 87 Eng. C. L. 397. 

% Bracket v. Goddard, 54 Me. 309; Wright v. Bar- 
rett, 30 Mass. (13 Pick.) 44; Warren v. Leland, 2 Barb. 
(N. Y.) 614. 

*% McGregor v. Brown, 10 N. Y. 114; Warren v. Le- 
land, 2 Barb. (N. Y.) 613. Compare Claflin v. Car- 
penter, 45 Mass. (4 Met.) 580; Olmstead v. Niles, 7 N. 
H. 522; Smith v. Surman, 9 Barn. & C. 253. A parol 
contract conveys no interest in growing timber. The 
New Brunswick Land Co. v. Kirk, 1 Allen (N. B.), 
443; Kennedy v. Robinson, 2 Cr. & Dix. 113; Kerr v. 
Connel, Bert. (N. B.) 133; Murray v. Gilbert, 1 Hannay 
(N. B.) 548; Segee v. Perley, 1 Kerr (N. B.) 439. 

2% Claflin vy. Carpenter, 45 Mass. (4 Met.) 580; Smith 
vy. Surman, 9 Barn. & C. 561, 17 Eng. C. L. 253; 
Stuckely v. Butler, Hob. 178. See Olmstead v. Niles, 





the right at a future time—whether that time 
is fixed or indefinite—to enter upon the land 
and cut and remove them conveys an inter- 
est in the land ;% but when the intention is to 
transfer the title of the trees after they shall 
have been felled or separated from the realty, 
this is held to be an executory contract for 
the sale of personal property,” and vests the 
title to the trees in the vendee absolutely.” 
It has been said that the grant by the owner 
of the land of all the timber standing and 


7 N. H. 522; Marshall v. Green, L. R.1C, P. Div. 35; 
Lifeord’s Case, 11 C. 50. 

2% Harrell v. Miller, 35 Miss. 700, 72 Am. Dec. 154; 
Howe v. Batchelder, 49 N. H. 204; Kingsley v. Hol- 
brook, 45 N. H. 313; Ockington v. Richey, 41 N. H. 
275; Olmstead v. Niles, 7 N. H. 522; Putney v. Day, 6 
N. H. 430, 26 Am. Dec. 470; Hendrickson v. Ivins, 1 N. 
J. Eq. (1 Saxt.) 562; Slocum v. Seymour, 36 N. J. L. 
(7 Vr.) 188, 18 Am. Rep. 482; McGregor v. Brown’ 
10 N. Y. 114; Vorebeck v. Roe, 50 Barb. (N. Y.) 302; 
Silvernail v. Cole, 12 Barb. (N. Y.) 685; Dubois v. 
Kelly, 10 Barb. (N. Y.) 496; Pierrepont v. Barnard, 5 
Barb. (N. Y.) 364; Warren v. Leland, 2 Barb. (N. Y.) 
614; Bank of Lansingburgh v. Crary, 1 Barb. (N. Y.) 
542; Green v. Armstrong,1 Den. (N. Y.) 550; Law- 
rence v. Smith, 27 How. Pr. (N. Y.) 327; Boyce v. 
Washburn, 4 Hun (N. Y.), 792; Mumford v. Whitney, 
15 Wend. (N. Y.) 380, 30 Am. Dec. 60; Harrell v. Mil- 
ler, 35 Miss. 700; Bowers v. Bowers, 95 Pa. St. 477; 
Pattison’s App., 61 Pa. St. 294; Huff v. McCauley, 53 
Pa, St. 206; Yeakle v. Jacob, 33 Pa. St. 376; Buck v. 
Pickwell, 27 Vt. 157; Hutchins v. King, 68 U.S. (1 
Wall.) 58, bk. 17, L. ed. 544. f 

2 Bostwick v. Leach, 3 Day (Conn.), 476, 484; Arm 
strong v. Lawson, 73 Ind. 498; Owen v. Lewis, 46 Ind. 
488,15 Am. Rep. 295; Byassee v. Reese, 4 Met. (Ky.) 
372; Cain v. McGuire, 13 B. Mon. (Ky.) 340; Edwards v. 
Grand Trunk R. Co., 54 Me. 105; Cutler v. Pope, 18 
Me. 377; Erskine v. Plummer, 7 Me. (7 Greenl.) 447, 
22 Am. Dec. 216; Purner vy. Piercy, 40 Md. 212; Smith 
v. Bryan, 5 Md. 141, 59 Am. Dec. 104; White v. Foster, 
102 Mass. 375; Delaney v. Root, 99 Mass. 546; Drake v. 
Wells, 93 Mass. (11 Allen) 141; Parsons v. Smith,'87 
Mass. (5 Allen) 578; Giles v. Simons, 81 Mass. (15 
Gray) 441, 77 Am. Dec. 373; Douglas v. Shumway, 79 
Mass. (138 Gray) 498; Nettleton v. Sikes, 49 Mass. (8 
Met.) 34; Claflin v. Carpenter, 45 Mass. (4 Met.) 580 
38 Am. Dec. 381; Whitmarsh v. Walker, 42 Mass. (1 
Met.) 313; Harrell v. Miller, 35 Miss. 700, 72 Am. Dec. 
154; Killmore v. Howlett, 48 N. Y. 569; Mumford v. 
Whitney, 15 Wend. (N. Y.) 380, 30 Am. Dec. 60; Mc- 
Clintock’s Appeal, 71 Pa. St. 365; Sterling v. Baldwin, 
42 Vt. 306; Eljison v. Brigham, 38 Vt. 64; Marshall vy. 
Green, L. R.1 C. P. Div. 35. 

8 Owens v. Lewis, 46 Ind. 488, 15 Am. Rep. 295° 
Russell v. Richards, 11 Me. (2 Fairf.) 371, 26 Am. Dee 
532, 10 Me. (1 Fairf.) 429, 25 Am. Dec. 254; Drake v 
Wells, 93 Mass. (11 Allen) 141, 143; Giles v. Simods 
81 Mass. (15 Gray.) 441,77 Am. Dec. 373; McNeal v. 
Emerson, 81 Mass. (15 Gray) 384; Heath v. Randall, 
58 Mass. (4 Cush.) i192; Nettleton v. Sikes, 49 Mass. (8 
Met.) 34; Pierrepont v. Barnard, 6 N. Y. 279, 5 Barb 
(N. Y.) 364; 2 Am. Lead. Cas. (4 Am. Ed.) 739, 740, 
746, 752; Smith v. Benson, 1 Hill (N. Y.), 176; Mum 
ford v. Whitney, 15 Wend. (N. Y.) 380, 30 Am. Dec 
60; Barnes v. Barnes, 6 Vt. 388. 





458 


CENTRAL LAW JOURNAL. 


No. 23 








growing thereon to another and his heirs and 
assigns forever, with permission freely to 
enter, cut and carry them away at pleasure, 
conveys an estate of inheritance in the trees, 
with the right in the soil necessary for their 
support and growth, while the fee in the soil 
itself remains in the grantor.*! 

5. Same—Overhanging Trees.—Where the 
trunk of a tree is wholly upon the land of one 
person, it is a part of his land® and he is en- 
titled to all its fruit,” notwithstanding the 
fact that some of the branches overhang and 
some of the roots penetrate the land of an 
adjacent owner. But after the fruit ripens 
and falls from the branches of the trees onto 
the land of such adjoining owner, it becomes 
his property. The adjoining owner, however, 
cannot de required to submit to this trespass 
of the tree on his land, but may cut the pen- 
etrating roots and lop off the overhanging 
branches.” 


81 See White v. Foster, 102 Mass. 875; Delaney v. 
Root, 99 Mass. 546; Clap v. Draper, 4 Mass. 266, 3 Am. 
Dee. 215; Knotts v. Hydricks, 12 Rich. (8. C.) L. 314, 

82 Lyman v. Hale, 11 Conn. 177, 27 Am. Dee. 728; 
Hoffman vy. Armstrong, 48 N. Y. 203, 11 Am. Rep. 537; 
Dubois v. Beaver, 25 N. Y. 123, 82 Am. Dee. 326; 
Holder v. Coats, 1 Moo. & M. 112, 22 Eng. C. L. 264; 
Masters vy. Pollie,2 Rolle, 141. Compare Waterman 
v. Soper, 1 Ld. Raym. 757. 

83 Hoffman v. Armstrong, 48 N. Y. 201, 8 Am. Rep. 
587; Skinner v. Wilder, 38 Vt. 115, 88 Am. Dee. 645; 
Master v. Pollie, 2 Rolle, 141. See Norris v. Baker, 3 
Bulst. 178; Miller v. Faudrye, Poph. 161, 168, 

34 Lyman v. Hale, 11 Conn. 177, 27 Am. Dee. 728; 
Hoffman v. Armstrong, 48 N. Y. 201, 8 Am. Rep. 537; 
Dubois y. Beaver, 25 N. Y. 122, 82 Am. Dee. 326; 
Skinner v. Wilder, 88 Vt. 115, 88 Am. Dee. 645. In 
Dubois v. Beaver, supra, Allen, J., says that ‘‘differ- 
ent opinions have been held as to the rights of the 
owners of adjoining estates in trees planted, and the 
bodies of which are wholly upon one, while the roots 
extend and grow into the other; some holding that in 
such cases, the tree, by reason of the nourishment de- 
rived from both estates, becomes the joint property of 
the owners of such estates. Waterman v. Soper, 1 Ld. 
Raym. 737; Griffin v. Bixby, 12 N. H. 454, 37 Am. Dee. 
235; 2 Bouv. Inst. 158; while others, with better rea- 
son, it seems to me, hold that the tree is wholly the 
property of him on whose land the trunk stands: 
Holder v. Coats, 1 Moo. & M. 112; Lyman v. Hale, 11 
Am. Dec. 177, 27 Am. Dec. 728; Masters v. Pollie, 2 
Roll. 141; Crabbe on Real Prop., § 96.” 

3% Grandona vy. Lovdal, 70 Cal. 161, 11 Pac. Rep. 
623; Lyman v. Hale, 11 Conn. 173, 27 Am. Dec. 728, 
781. See Cope v. Marshall, 1 Burr. 267; Welch v. 
Nash, 8 East, 394; Waterman v. Soper, 1 Ld. Raym. 
737; Masters v. Pollie, 2 Roll. 141, 144; Rex v. Pappi- 
neau, 1 Str. 688; Crowhurst v. Am. Burial Board, 39 
L. T. N. 8. 355. In Lyman v. Hale, supra, Bissell, J., 
says: ‘*Now, if these branches were a nuisance to the 
defendant’s land, he had clearly a right to treat them 
as such, and as such to remove them. But he as 
clearly had no right to convert either the branches or 





6. Same—‘‘Line T'rees.’’—When a tree 
stands upon the boundary line between two 
adjacent properties, so that a part of the 
trunk of the tree is on one side and a part on 
the other side of the line, the tree and its 
fruit is then the common property of the 
owners of the adjoining estates, and neither 
can remove nor injure either without the con- 
sent of the other. It is said in the case of 
Relyea v. Beaver,” that whether such trees 
are common property or not, trespass will 
lie by one owner against an adjoining owner 
for cutting such a tree. 

7. Same—Cut Trees.—Although growing 
trees are a part of the soil, and pass with it 
on conveyance, whether upright or prustrate ,* 
as soon as trees are severed from the root by 
being cut or blown down they become ‘‘tim- 

e ‘‘lumber,’’ according to the use to 


9? 


ber’’ or 
which the fallen trunk can be applied.” 
Where such tree-trunks are allowed to lie 
upon the ground where they fell they will re- 
main fixtures and pass by a deed of the 
land ;* but where the fallen trunks have been 
worked up into hewed timbers, posts or round 
logs, or other materials, and are lying loosely 
upon the land, though originally intended to 
be put into a building upon the land, they 
cease to be fixtures and do not pass by a 
deed of the realty, nor under the description 
of appurtenances." James M. Kerr. 
New York City. 

the fruit to his own use: Beardslee v. French, 7 
Conn. 125, 18 Am. Dee. 86; Dyson v. Collick, 5 Barn. & 
Ad. 600, 7 Eng. C. L. 328, 7 Serg. & Lowb. 205; Welch 
v. Nash, 8 East, 294. 

36 Griffin v. Bixby, 12 N. H. 454, 37 Am. Dec. 225; 
Dubois v. Beaver, 25 N. Y. 123, 82 Am. Dec. 326; Skin 
ner v. Wilder, 38 Vt. 115, 88 Am. Dee. 645; Waterman 
v. Soper, 1 Ld. Raym. 737; Anonoymous, 2 Rolle, 255. 
See Adrian v. Lyford, 9 N. H. 511, 32 Am. Dee. 387. 

37 32 Barb. (N. Y. 547. 

38 Coxkrill v. Downey, 4 Kan, 426. 

39 See United States v. Schuler, 6 MeL. C. C.,37. 

40 Brackett v. Goddard, 54 Me. 309. 

4! Cook v. Whiting, 16 III. 480. 








CRIMINAL LAW—HOMICIDE—MISCONDUCT OF 
PROSECUTOR. 


GRAVES V. UNITED STATES. 


Supreme Court of the United States, November 6, 1893. 


The failure of a person on trial for murder to have 
his wife in court, in order to afford witnesses an ad- 
ditional means of identifying him—she having been 
seen with him near the time and place of the murder, 
is not a proper subject for unfavorable comment in 
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argument tu the jury, the wife being incompetent as a 
witness for or against her husband. Mr. Justice 
Brewer, dissenting. 


Mr. Justice BROwN: This was a writ of error 
upon the conviction of the plaintiff in error for 
the murder of an unknown man in the Indian Ter- 
ritory on the 13th day of February, 1889. 

The evidence on the part of the prosecution 
tended to show that, several days before the mur- 
der, two men stepped together at Vian, and ob- 
tained a contract to make rails for one Waters, 
and lived in a house about one mile from Waters’ 
residence. They came from Winslow, in the 
State of Arkansas, in an old vehicle drawn by two 
horses, and were on their way to Oklahoma, stay- 
ing at Vian fora few days for the purpose of earn- 
ing provisions for themselves and horses. One of 
these men was accompanied by his wife and two 
small children. After remaining for several days, 
they left the neighborhood, and were next seen 
camping near the scene of the murder, on the 
evening of February 13th. Their personalities 
were remembered, although their names were 
forgotten, except that a boy remembered the 
name of one of them to have been John Graves. 
The morning after they were seen together in 
camp, one of the men was seen putting the horses 
to the vehicle, in which were the woman and a 
child, but the witness saw but one man and one 
child. About the Ist of May following, the re- 
mains of a dead man were found near the place 
where the witness claimed to have seen the peo- 
ple camped. The body was decayed, but was 
identified mainly by peculiarities of the teeth and 
clothing. He was the man who had claimed to 
own the horses and wagon. The witnesses for 
the prosecution recognized the defendant, Graves, 
as the other man, though to most of them his 
name had been unknown. Defendant's wife was 
admitted to have been in town at the time of the 
trial. but did not appear in the court room. She 
was seen by one of the witnesses of the prosecu- 
tion outside of the court room, and was believed 
by the witness to have been the woman who had 
been with the party. 

The defense was an alibi. and was supported by 
several witnesses, who swore that in the months 
of January, February and March of that year de- 
fendant was in Washington County, Ark.,a dis- 
tance of 100 miles or more from the place where 
the remains of the dead man were found. Upon 
conviction of murder, defendant sued out this 
writ of error, making 15 assignments of error. 

The first assignment of error is to the action of 
the court in permitting ‘‘the district attorney, in 
his closing argument to the jury, over the objec- 
tions of the defendant, to comment upon the ab- 
sence of the defendant’s wife from the presence 
of the court, and to state, among other things, to 
the jury, that the defendant’s wife ought to have 
been sitting by the side of her husband during the 
trial, so that witnesses for the government could 
see her, and identify her as the woman who was 
said to have been with the defendant in the Indian 





country before the unknown man’s remains or 
bones were found; and other like arguments, 
statements and declarations.’’ ‘While we do not 
wish to be understood as holding that comments 
by the district attorney upon the facts not in evi- 
dence, or statements made, having no connection 
with the case, or exaggerated expressions, such 
as counsel, in the heat of trial, are prone to in- 
dulge in, will necessarily vitiate a verdict, if not 
objected to, yet when the attention of the court is 
called to them specially, it isa duty to interfere 
and put a stop to them, if they are likely to be 
prejudicial to the accused. Wilson v. U.S., 149 

J. S. 60, 13 Sup. Ct. Rep. 765; Hall v. U.S., 150 
U.S. —, 14 Sup. Ct. Rep. 22. 

Had the wife been a competent witness, the 
comments upon her absence would have been less 
objectionable. It was said by Chief Justice Shaw, 
in the case of Com. v. Webster, 5 Cush. 295, 316: 
“But when pretty stringent proof of circum- 
stances is produced, tending to support the 
charge, and it is apparent that the accused is so 
situated that he can offer evidence of all the facts 
and circumstances, as they existed, and show, if 
such was the truth, that the suspicious circum- 
stances can be accounted for consistently with his 
innocence, and he fails to offer such proof, the 
natural conclusion is that the proof, if produced, 
instead of rebutting, would tend to support the 
charge.” The rule, even in criminal cases, is 
that, if a party has it peculiarly within his power 
to produce witnesses whose testimony would elu- 
cidate the transaction, the fact that he does not 
do it creates the presumption that the testimony. 
if produced, would be unfavorable. 1 Starkie, 
Ev. 54; People v. Hovey, 92 N. Y. 554. 559; Mer- 
cer v. State, 17 Tex. App. 452, 467; Gordon vy. 
People, 33 N. Y. 508. 

But this presumption does not apply to every 
fact in the case which it may be in the power of 
the defendant to prove. He is not bound to an- 
ticipate every fact which the government may 
wish to show in the course of the trial, and pro- 
duce evidence of that fact. In this case the wife 
Was not a competent witness, either in behalf of 
or against her husband. If he had brought her 
into court, neither he nor the government could 
have put her upon the stand; and he was under 
no obligation to produce her for the purpose as- 
signed by the district attorney—that the witnesses 
for the government could see her and identify her 
as the woman who was said to have been with 
the defendant in the Indian country before the 
unknown man’s remains or bones were found. 
Permission to make this comment was equivalent 
to saying to the jury that it was a circumstance 
against the accused, that he had failed to produce 
his wife for identification, when, knowing that 
she could not be a witness, he was under no obli- 
gation todo so. The jury would be likely to 
draw the inference that she was prevented from 
testifying for her husband because her evidence 
might be damaging. It was, in fact. as if the 

“court had charged the jury that it was a circum- 
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stance against him that he had failed to produce 
his wife in court. 

The view we have taken of this assignment of 
errors renders it unnecessary to consider the 
others. 

The judgment must be reversed, and the case 
remanded, with instructions to set aside the ver- 
dict and grant a new trial. 


Note.—The very long and exhaustive opinion of Mr. 
Justice Brewer, in which he dissents from the con- 
clusion of the court in the principal case, shows that 
there are two sides to the question presented. The 
dissenting judge thinks that the absence of the de- 
fendant’s wife from the court room was, under the 
circumstances, a legitimate subject of comment in ar- 
gument. After reciting some of the facts which led 
him to that opinion he says that he does not under- 
stand “that a jury in their deliberations are limited to 
a consideration of that which is, strictly speaking, 
testimony, but may properly consider any facts de- 
veloped in the trial from which a reasonable inference 
may be drawn, for or against either party.” 
Commonwealth vy. Clark, 14 Gray, 367. In_ that 
case there was testimony tending to show that 
a son of defendant was present and participated 
in some of the acts relied upon as evidence of guilt. 
The son was not called as a witness by the defendant 
and in the argument of the district attorney this fact 
was commented upon as tending to show his guilt. In 
respect thereto the Supreme Court observed as fol- 
lows: “The omission of the defendant to produce 
his son as a witness to meet and explain the evidence 
offered by the government in support of the indict- 
ment was aproper subject of comment by counsel be- 
fore the jury and might well be considered by them in 
connection with the testimony in the case. Witness 
was in the employment of the defendant and in his in- 
terest and could probably have given an explanation 
of some of the facts tending to show the guilt of the 
defendant if they were susceptible of any construction 
favorable to his innocence.” In that case as in the 
principal case there might have been some satisfac- 
tory reason for the absence of the witness, but none 
was given; and it was held and rightly according to 
Mr. Justice Brewer that his non-production was a sub- 
ject for consideration and also for comment. See also 
Gavignan vy. Scott, 51 Mich. 373; Tobin v. Shaw, 45 Me. 
331; Commonwealth v. Webster, 5 Cush. 295; Me- 
Donough v. O’Neil, 1138 Mass. 92. State v. Griffin, 87 
Mo. 608, was a case in which the prosecuting attorney 
commented upon the fact that the defendant’s mother, 
though living only fifteen miles from the court room, 
was not present at the trial and had evidently aban- 
doned him; and such comments were held by the Su- 
preme Court not sufficient to disturb the judgment. 
In State v. Jones, 77 N. Car. 520, the defendant having 
had a witness sworn declined to examine him and that 
fact wascommented upon by the prosecuting officer 
in his closing argument. Objection was made by the 
defendant but the court declined to interpose and in 
this it was held by the Suvreme Court that there was 
noerror. InInman v. State, 72 Ga. 269, it appeared 
that a continuance had once been obtained on the 
ground of the absence of a witness and that whea the 
trial was had the witness was present in court but was 
not sworn or examined. Objection was made but the 
court permitted the counsel to proceed and in respect 
to this the Supreme Court said: ‘The court held that 
the conduct of the accused and his counsel during the 
continuance of the trial were the proper subjects of~ 





comment by the counsel engaged in the case. Counsel 
are allowed the largest liberty in the argument of 
cases before juries and whether the argument be log- 
ical or illogical or whether the inferences and deduce- 
tions drawn by them are correct or not, this court will 
have no power to intervene. Facts not proved can- 
not be discussed but illogical conclusions from facts 
proved may be insisted upon and there is no remedy; 
but in this case we think it was legitimate for counsel 
to allude to what had transpired in the case from the 
time it was called through its whole proceeding, and 
the conduct of the party or his counsel in connection 
therewith was the proper subject of comment.” Peo- 
ple v. White, 53 Mich. 537, was a case of bastardy, in 
which counsel commented upon the resemblance be- 
tween the defendant and the child of the complaining 
witness, then present in the court room, and in re- 
spect to this the Supreme Court said: ‘‘We do not 
well see how the jury could be prevented from notic- 
ing the child, which was properly enough in court; 
and while arguments of resemblance in so young an 
infant, in the absence of peculiarities, are a little pre- 
posterous, it is difficult, on this record, to determine 
that any rule of law was violated in discussing it.” 
In the principal case Mr. Justice Brewer thought 
that while the wife could not be a witness for her 
husband, yet her presence in the court room—a pre- 
sence ordinarily to be expected— would most cer- 
tainly and obviously have aided materially in the 
identification of the defendant. She was in the city as 
the testimony showed and her absence from the court 
room unexplained certainly suggested a motive and 
that motive one which casts suspicion upon the de- 
fendant. The dissenting judge lays down the rule 
that in ‘the absence of express prohibition every fact 
which in no illegal manner comes to the knowledge 
of the jury during the progress ofa trial and which 
may influence their mind is a subject of comment by 
counsel in there argument. As will be noted, consid- 
erable stress is laid in the opinion of the court upon 
the fact that defendant’s wife was not a competent 
witness and that this distinguishes the case from that 
cited from 14 Gray, and others in which the books 
abound. As to this, Mr. Justice Brewer says that 
while it is true that she could not be sworn and 
called upon to give testimony, yet she was herself 
testimony and material testimony and he suggests this 
illustration: Suppose one of the witnesses for the 
government in the case had testified that while with 
the defendant at Vian he had seen in his possession a 
knife of a peculiar make, had there taken it and 
made a mark upon it, and the government had 
proved by some other witness that he had seen in the 
possession of the defendant on the very morning 
of the trial a knife of substantially the same make and 
no knife was produced by the defendant, would not 
the omission to produce that knife be a significant fact 
and one which the prosecuting attorney was at liberty 
to comment upon? If produced and bearing the mark 
described by the witness it would tend very strongly 
to support the identification. Just so, if this wife of 
defendant had been in the court room and these var- 
ious witnesses for the prosecution had testified that 
she was the same woman they had seen at Vian, can 
there be any doubt that the identification would have 
been more certain? So because in the matural pro- 
gress of the trial without any misconduct on the part 
of the prosecution this fact came to the notice oi the 
jury and was a fact which would naturally tend to af- 
fect the conclusion of men, it was a fact in respect to 
which the prosecuting officer was at liberty to com- 
ment and suggest to the jury his own conclusions 
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therefrom. It will be observed that there was noth- 
ing denunciatory, harsh or abusive in the language 
of the districtattorney. He simply commented upon 
the fact obvious to the jury that the wife of the de- 
fendant was not in the court room although shown 
by the defendant’s witnesses to be in the city, and 
drew his conclusions from such facts. 





CORRESPONDENCE. 





OATHS BY NOTARIES WHO ACT AS ATTORNEY. 
To the Editor of the Central Law Journal: 


In your issue of Nov. 17th, a number of cases are 
cited which hold that an attorney cannot, as notary 
public, take an affidavit in a cause in which he ap- 
pears as attorney. As no authorities on the other 
side of the question are there noted it may not be 
amiss to call attention to a decision of the Supreme 
Court of Minnesota which expressly holds that affi- 
davits so taken are valid and proper, a rule of the 
District Court to the contrary notwithstanding, the 
statute providing that ‘each notary. public” has 
power “‘to administer all oaths required or authorized 
by law to be administered in this State.”” Young v. 
Young, 18 Minn. 80 A. P. BLANCHARD. 


Little Falls, Minn. Nov. 23d, 1893. 
RECORDING OF DEED—NOTICE. 

To the Editor of the Central Law Journal: 

On the 2ist day of September, 1892, B executed a 
deed of trust conveying to L, trustee, real and personal 
property, to secure B S B adebt of $2,000. This 
deed was not recorded, and subsequently on the 12th 
day of April, 1893, B executed a second deed of trust, 
conveying to C and W, trustees, the same property to 
secure other debts. This second deed (to C and W), 
was recorded on the 13th day of April, 1893, and sub- 
sequently on the 14th day of April, 1893, the first deed 
{to L) was recorded. The statute in Virginia, in 
which the deeds were executed and the property 
thus conveyed is situated, provides that “every deed 
of trust conveying real estate on goods and chattels 
shall be void as to subsequent purchasers for valuable 
considerations without notice, and creditors, until, 
and except from the time thatit is duly admitted to 
record.’”? Under the Virginia law, both the cestui 
que trust and the trustees are purchasers for value. C 
and W, the trustees, in the second deed had notice of 
the unrecorded deed to L trustee, but the cestui que 
trusts in the second deed jhad no notice of said deed 
to L trustee. How are the jereditors secured by the 
second deed affected by C & W’s knowledge of the 
lirst deeds? Please answer and cite authorities. 

Houston, Va. BENJ. WATKINS LEIGH. 





BOOKS RECEIVED. 


Lawyers’ Reports, Annotated. Book XX. All Cur- 
rent Cases of General Value and Importance De- 
cided in the United States, State and ‘Territorial 
Courts, with Full Annotation by Burdett A. Rich, 
Editor, and Henry P. Farnham, Assistant Editor. 
Aided by the Publishers’ Editorial Staff and, 
Particularly in Selection, by the Reporters and 
Judges of each Court. (Cited 20L. R. A.) Ro- 
chester, N. Y. The Lawyers’ Co-operative Pub- 

lishing Company, 1893. 





A Treatise on the Law of Partnership. By Theophilus 
Parsons, LL. D. Dane Professor of Law in Har- 
vard University, at Cambridge. Fourth Edition, 
Revised and Enlarged. By Joseph Henry Beale, 
Jr., Assistant Professor of Law in Harvard Uni- 
versity. Boston: Little, Brown & Company, 
1893. 








HUMORS OF THE LAW. 


Mrs. Motherly—“I presume you have had a good 
many trials in this life?’’ 

Tough Tramp—“You’re shoutin’, old lady, and 
never was acquitted but twice.’’ 


Judge—“‘Have you formed or expressed any opin- 
ion as to the guilt or innocence of the accused in this 
case?”? 

Man (drawn as juror)—‘“‘No, sir. But I have some- 
times thought”— 

Attorney (rising indignantly)—‘‘Your honor, this 
man acknowledges that he sometimes thinks. It is 
hardly necessary to say that we shall challenge him as 
a juror in this case.”’ 








WEEKLY DIGEST 


Of ALL the Current Opinions of AL. the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions. 
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UNITED STATES C. C. 2, 8, 16, 42, 43, 47, 55, 56, 83, 88, 90, 99, 
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1. ADMIRALTY — Maritime Liens—State Statutes.—A 
maritime lien against a vessel for supplies, created by 
a State statute, will not be enforced by the United 
States courts unless the supplies were furnished on 
the credit of the vessel.—S. H. HARMON LUMBER CO V. 
LIGHTERS NOS. 27 AND 28, U. S.C. C. of App., 57 Fed. 
Rep. 664. 

2. ASSIGNMENT FOR BENEFIT UF CREDITORS.—A deed 
of a portion of a debtor’s realty, and a bill of sale of a 
portion of his personalty, to the presidents of certain 
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banks, taken with a defeasance back, showing that 
they were given as collateral security for promissory 
notes tothe banks, do not constitute a voluntary as- 
signment for the benefit of creditors with preferences, 
under the laws of Wisconsin, in that there is no crea- 
tion of an active trust —DUBUQUE NaT. BANK V. WEED, 
U.S.C. C. (Wis.), 57 Fed. Rep. 513. 

3. ATTACHMENT — Intervention by Claimant.—Where 
a petition of intervention in attachment avers that 
intervener is the owner of the goods attached, that he 
was at the date ofthe attachment, and now is, their 
owner, and that he acquired them by purchase from 
the defendant from time totime; and plaintiffs an- 
swer thereto denies ‘‘that the said intervener was, on 
the day when he filed his petition of intervention, the 
owner” of the goods, or entitled to their possession,— 
the burden of proof is on intervener to show that he 
owned the goods at the time of filing the petition, and 
that he had acquired them by purchase.—LAGOMAR 
CINO V. QUATTROCHI, Iowa, 56 N. W. Rep. 435. 

4. ATTACHMENT—Judgment Lien.—The levy of an at- 
tachment on land which the attachment defendant 
has conveyed to another to defraud his creditors, unless 
followed by supplemental! proceedings, creates no lien. 
—BoG@Gs Vv. DOUGLASS, Iowa, 56 N. W. Rep. 412. 

5. ATTORNEY AND CLIENT—Compensation.—A railroad 
company employing an attorney to perform services 
connected with the construction of a connecting line, 
which it contemplates operating as an extension of its 
road, is liable for his services, and cannot defeat an 
action for the recovery of his compensation on the 
ground that its general officers had no power to bind 

. the corporation for such services.—ST. Louis & S. F. R. 
Co. V. KIRKPATRICK, Kan., 34 Pac. Rep. 400. 

6. BOUNDARIES — Adverse Possession.— Where, in an 
action to determine the true boundary line between 
two city lots, which are entirely covered by buildings 
erected many years agu,the court adopts acrack or 
seam between the buildings as the true line, the find- 
ing will not be disturbed.—GREER V. POWELL, Iowa, 56 
N. W. Rep. 440. 


7. CARRIERS—Passengers—Contributory Negligence. 
—A strong and well-built show car, placed nearest the 
engine, isnot sucha place of known danger as will 
render a passenger on the train, employed by a theatri- 
cal company to look after its show property, guilty of 
contributory negligence as matter of law, in riding on 
the carin the performance of his duty; and in an ac- 
tion for his death, caused by collision with another 
train, a finding by the jury that he was not guilty of 
contributory negligence in so riding will not be dis- 
turbed.— BLAKE V. BURLINGTON, C. R. & N. Ry. Co., 
Iowa, 56N. W. Rep. 405. 


8. CARRIERS—Passenger—Contributory Negligence.— 
An adult male passenger, waiting forarailroad train 
to come to 4a full stop before attempting to alight, who, 
when directed and required by the conductor, jumps 
from the moving train, when it is obvious that he can- 
not doso with safety, and thereby sustains injuries, 
cannot recover damages for such injuries. —WHITLOCK 
v. COMER, U. 8. C. C. (8S. Car.), 57 Fed. Rep. 565. 


9, CARRIERS—Passenger—Extra Fare.—The rules of a 
railroad company required passengers without tickets 
to pay 25 cents extra fare, to be refunded on presenta- 
tion toaticket agent of a‘‘rebate check” to be fur- 
nished to the passenger by the conductor when he 
collected the cash fare: Held, that a passenger who, 
with knowledge of such regulation, enters a train with- 
out purchasing a ticket when he has opportunity so to 
do, cannot recover for his expulsion from the train, 
without rudeness or violence, for his failure to pay the 
extra fare.—SNELLBAKER V. PADUCAH, T. &A. R. Co., 
Ky., 288. W. Rep. 509. 


10. CHATTEL MORTGAGES — Foreclosure.—Where, on 
an issue of irregularity and fraud in a foreclosure sale 
of mortgaged chattels, it appeared that the mortgagee 
acted as auctioneer and purchased most of the prop- 
erty, that it was not collected together, asis usually 





done ata public sale, and that no opportunity was 
given purchasers to examine it until offered for sale, 
there was sufficient evidence to be submitted to the 
jury, and to sustain a finding of the issue in the affirm- 
ative.—SCHIER V. DANKWARDT, Iowa, 56 N. W. Rep. 420. 

1l.. CHATTEL MORTGAGES—Possession of Mortgagees. 
—Where a mortgagee takes possession of goods under 
a chattel mortgage valid as between the parties, 
the fact that the acknowledgment was defec- 
tive, and that the record of the mortgage was not con- 
structive notice to third persons, is immaterial, since 
the taking possession by the chattel mortgagee renders 
record notice unnecessary.—LIGGETT & MYERS TOBAC- 
co Co. Vv. COLLIER, Iowa, 56 N. W. Rep. 417. 

12, CHINESE — Deportation.—The words ‘‘Chinese 
laborers,” as used in section 6 of the Geary act have the 
same meaning asin the treaty with China of 1880 in 
which they are broad enough in their true meaning 
and intent to include Chinese gamblers and bigh- 
binders, since section 2 of the treaty by exclusion pro- 
vides that no Chinese should be entitled to the benefit 
of the general provisions of the Burlingame treaty but 
those who come tothe United States for purposes of 
teaching, study, mercantile transactions, travel, or 
curiosity.—UNITED STATES V. AH Fawn, U. 8. D.C. 
(Cal.), 57 Fed. Rep. 591. 

138. CHINESE—Funds for Deportation.—Congress hav- 
ing appropriated funds for the enforcement of the 
provisions of the Geary act, a district judge should take 
judicial congnizance that there are funds for the en 
forcement of any or all of the sections of such act, and 
should order the deportation of a Chinaman who has 
not procured certificates of residence, as required by 
section 6, although the attorney general has informed 
such judge “that there are no funds to execute the 
Geary law, so far as the same provides for the deporta 
tion of Chinamen who have not obtained certificates of 
residence.”—UNITED STATES V. CHUM SHANG YUEN, U. 
S. D. C. (Cal.), 57 Fed. Rep. 588. 

14. CHINESE—Warrant for Arrest.—A warrant for the 
arrest of a Chinese person under the act of September 
13, 1888, will not be refused by a district judge, who has 
no judicial knowledge that the executive department 
is without the funds necessary to deport such person 
under the Geary act of May 5, 1892.—IN RE LITNER, U. S. 
D. C. (Cal.), 57 Fed. Rep. 5&7. 

15. CONSTITUTIONAL LAW — County Roads.—Chapter 
214, Sess. Laws 1887, providing for the improvement of 
county roads, is unconstitutional, and therefore can- 
not have any operation, because in conflict with the 
provisions of the constitution of the State.—BOARD OF 
Com’'kSs V. ABBOTT, Kan., 34 Pac. Rep. 416. 

16. CONSTITUTIONAL LAW — Municipal Bonds.—The 
legislature of Michigan has no power to authorize a 
municipality to submit to its electors a proposition to 
issue bonds in aid ofa railroad.—RISLEY V. VILLAGE 
oF HOWELL, U. 8. C. C. (Mich.), 57 Fed. Rep. 544. 


17. CONVERSION—Damages.—In an action for the con- 
version of personal property, it is proper to award 
damages sufficient to compensate plaintiff for the loss 
occasioned by the detention of the property, in ad- 
dition to the value thereof, when an award of the 
value, with the interest thereon, is insufficient for the 
purpose.—MOORE V. KING, Tex., 23 8. W. Rep. 484. 


18. CONVERSION — Distress Warrant.—Where a dis 
tress warrant is sued out to enforce a landlord’s lien 
on crops which have been removed from the rented 
premises by one who has purchased from the tenant, 
the time within which the warrant can be levied is 
determined by the issue of the warrant, and plaintiff is 
not required to file his petition until the appearance 
day of the next term ofthe court to which the writ is 
returnable.—TAYLOR V. FELDER, Tex., 23 8S. W. Rep. 
480. 

19. CORPORATION—Corporate Powers—Lease of Fran- 
chise.—Public or quasi-public corporations, which 
possess and exercise the right of eminent domain, or 
its equivalent, owe duties to the public as well as to 





Cal, 


24. 
Stoc 
sent 
cert: 
pany 
the s 
of th 
cles « 
this : 
thes 
his 8! 
adop 


25. | 
1883, : 
sue | 
livers 
sold t 
the b 
be ne 
legis] 
that t 
to em 
bonds 
Rep. 


26. ¢ 
—Cod 
count 
der, a 
tratio 
allwa 
taxes 
1890, ¥ 
rauts | 
issue, 
pay al 
and ta 
ceive s 
Vv. MEI 


27. C1 
ment.- 
that th 
of frau 
tract, 1 
he has 


VoL. 3/ 


CENTRAL LAW JOURNAL. 


463 








their stockholders; and they cannot sell or lease their 
corporate powers and privileges, and thereby disable 
themselves from performing their public duties, with- 
out legislative authority. —BRUNSWICK GASLIGHT Co. V. 
UNITED GAS. FUEL & LIGHT CO., Me., 27 Atl. Rep. 525. 

20. CORPORATIONS— Executing Notes—Ratification.— 
Where the power to authorize the execution of notes 
for a corporation rests in the board of trustees, a note 
executed Uy the president and secretary witLout a reso- 
lution of the board is not authorized, though they con- 
stitute a majority of the board.—EDWARDS V. CARSON 
WATER Co., Nev., 34 Pac. Rep. 381. 

21. CORPORATIONS — Liability of Stockholders.—The 
liability of stockholders:to the creditors of a corpora- 
tion is several, and not joint, and, when proceeded 
against by action, each must be sued separately.— 
HOWELL V. FIRST NAT. BANK, Kan., 34 Pac. Rep. 395. 

22. CORPORATIONS—Stock—Pleading.—In an action by 
a corporation against a former stockholder to re- 
cover money paid him by its president for his stock on 
an ultra vires purch se thereof for plaintiff, the com- 
plaint does not state a cause of action if it fails to show 
that plaintiff has returned or offered to return the 
stock.—BANK OF SAN LUIS OBISPO V. WICKERSHAM, 
Cal., 34 Pac. Rep. 444. 

23. CORPORATIONS—Stock Assessments.—In an action 
to recover an assessment on corporate stock, evidence 
that the assessment was made on the same day that 
defendant purchased the stock is sufficient to show 
that it was made while defendant was the owner of the 
stock, as it will not be presumed that the assessment 
was mude afraction of a day befure the purchase.— 
SAN GABRIEL VALLEY LAND & WATER CO. V. DENNIS, 
Cal., 34 Pac. Rep. 441. 


24. CORPORATIONS — Stockholders — Dissolution.— 
Stock in acorporation was issued to B, with the con- 
sent of all the stockholders, on his promise to pay a 
certain sum in making repairs on the plant of the com- 
pany, and as working capital. He paid only part of 
the sum, us he had agreed: Held, his stock to the extent 
of the amount paid was paid for as required by the arti- 
cles of incorporation, and could be voted by him; and, 
this amount being sufficient to constitute a majority of 
the stock, a resolution in favor of which he voted all 
his shares, including those not paid for, was legally 
adopted.—PRICE V. HOLCOMB, Iowa, 56 N. W. Rep. 407. 


25. COUNTY SUPERVISORS—Contracts.—Act March 14, 
1883, authorizes the county board of supervisors to is- 
sue bonds, and provides that the bond shall be de- 
livered to the county treasurer, by whom they shall be 
sold to the highest bidder. Section 25 further authorizes 
the board to do ‘‘all other acts and things which may 
be necessary to the full discharge of the duties of the 
legislative authority of the county government:” Held, 
that the board did not have authority, under section 25, 
to employ an agent to procure bids to be made for such 
bonds.—SMITH V. LOS ANGELES CouUNTY, Cal., 34 Pac. 
Rep. 439 


26. COUNTY WARRANTS—Receipt in Payment of Taxes. 
—Code 1892, § 318, providing for the registration of 
county warrants, ifthe board of supervisors shall so or- 
der, and for their payment in the order of their regis. 
tration, except where there are funds sufficient to pay 
all warrants, but excepting warrants used in payment of 
taxes from its provisions, does not repeal Act Feb. 8, 
1890, providing that in the county of Bolivar all war- 
rants Shall be registered and paid in the order of their 
issue, unless their be enough funds in the treasury to 
pay all warrants of prior date, and that the treasurer 
and tax collector of such county shall only pay or re- 
ceive such warrants in the order of their issue.—JONES 
Vv. MELCHOIR, Miss., 13 South. Rep. 857. 


27. CREDITORS’ BILL—Fraudulent Purchase of Judg- 
ment.—The general rule, both at law and in equity, is 
that the purty who would recover back, on the ground 
of fraud, whatever he has parted with under the con- 
tract, must, befere bringing suit, offer to return what 
he has received under the contract, and which he is 





able to return.—PIDCOCK v. SwIFT, N. J., 27 Atl. Rep. 
470. 

28. CRIMINAL EVIDENCE — Homicide.— K & B were 
jointly charged by information with the crime of man- 
slaughter, and separate trials were demanded. On the 
trial of B, there was evidence tending to show that K 
was principal, and B accessory before the fact, in the 
commission of the offense: Held, that evidence of 
dec!arations made by K, in the absence of B, long after 
the consumation of the alleged criminal acts, was in- 
admissible.—STATE Vv. BOGUE, Kan., 34 Pac. Rep. 410. 

29. CRIMINAL Law— Correcting Judgment.—Courts of 
record have the power, in criminal as well as civil 
cases, to correct clerical errors appearing inthe record 
of the proceedings of preceding terms of court, so as 
to make it speak the truth, where other parts of the 
record and official memorandums clearly show the ex- 
istence of an error, and what correction should be 
made.—IN RE BLACK, Kan., 34 Pac. Rep. 414. 

80. CRIMINAL Law — Homicide — Self. Defense.—The 
killing of an assailant is excusable on the ground of 
self-defense only when it is, or reasonably appears to 
be, the only means of avoiding the danger, and, if it 
can be avoided by retreat, the killing is not justified.— 
STATE V. JONES, Iowa, 56 N. W. Rep. 427. 

31. CRIMINAL PRACTICE - Felonious Assault.—One in- 
dicted for felonious assault can be covicted of assault 
and battery.—CHACON v. TERRITORY, N. Mex., 34 Pac. 
Rep. 448. 

32. CRIMINAL PROSECUTION—Information.—A county 
attorney is not required to file with an information 
charging violations of the prohibitory liquor law all the 
statements of witnesses taken befure him in a prelimi- 
nary inquiry pursuant to paragraph 2543, Gen. St. 1889, 
but only such of them as disclose the fact that an of- 
fense has been committed; and the failure to file them 
will not abate the action, nor furnish ground for 
quashing the information or discharging the defend- 
ant.—STATE V. KIRKPATRICK, Kan., 34 Pac. Rep. 415. 

33. DEED—Deputy Clerk—Probate.—Under the pro- 
visions of Rev. Code, ch. 37,§ 2, aHowing the deputy 
clerk to take the probate of a deed, such probate is 
valid, though the clerk bethe grantee in the deed.— 
PILAND V. TAYLOR, N. Car., 18S. E. Rep. 70. 

34. DEED—Description.—The words of a grant, ‘‘All 
my right, title, and interest in and toall real estate sit- 
uated in Hope, Warren, and Union,” are sufficient to 
convey the grantor’s estate there situated.—HOBBS Y. 
PAYSON, Me., 27 Atl. Rep. 519. 

35. DEED OF TrustT—Preference of Creditors.—A deed 
of trust for the purpose of preferring certain creditors 
of the grantor, when acted on by the trustee and bene- 
ficiuries, constitute a contract resting on mutual 
promises, and is therefore supported by a considera- 
tion.—BUTLER V. SANGER, Tex., 238. W. Rep. 487. 

36. DIVORCE—Desertion—Domicile.—A wife who has 
been desert: d by her husband may establish a domi- 
cile in a State other than that of her husband’s domi- 
cile.—WHITE V. WHITE, KR. I., 27 Atl. Rep. 506. 

37. DOWER—Seisin.— Where there is no seisin in fact 
or in law by the husband at any time during marriage 
in a remainder or reversionary interest, his widow is 
not entitled todower therein.—CARTER V. MCDANIEL, 
Ky., 238. W. Rep. 507. 

38. ELECTIONS AND VOTERS—Mandamus.— Mandamus 
will not issue to compel the rejection of votes cast 
for a disqualified candidate, though the petition al- 
leges knowledge on the part of the electors of the fact 
creating the disqualification, when it was averred that 
they knew that such facts constituted a disqualifica- 
tion, or that, knowing the disqualification, they voted 
for him in defiance of law.—GILL V. MAYOR, R.I., 27 Atl. 
Rep. 506. 

39. EXECUTION SALE OF PERSONALTY.— The general 
rule is that the sale of personal property by an officer 
on execution must be had where the property is situ- 
ated, or so near that those present at the sale can ex- 
amine it.—LAWRY v. ELLIS, Me., 27 Atl. Rep. 518. 
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40. EVIDENCE — Court Records of another State.—A 
record of proceeding in the judicial district court of 
the territory of Utah, duly authenticated under the act 
of congress, is admissible in evidence to show that such 
proceedings have been had.—FRIEND V. MILLER, Kan., 
34 Pac. Rep. 397. 

41. FacTtors—Advances. — Payment. — A factor, es- 
pecially under an agreement by which he was to sell 
under a del credere commission, and which also bound 
him to make advances to acertain per cent. on the 
goods consigned him, cannot resort to the consignor 
forsuch advances before exhausting the property in 
his hands, and this though the agreement provides 
that he shall have interest on his advances.—BALDER- 
STON V. NATIONAL RUBBER Co., R. I., 27 Atl. Rep. 507. 

42. FEDERAL CourTs—Jurisdiction—*Inhabitant.”—A 
resident of Kentucky, whois temporarily in Chicago 
in charge of an exhibit at the World’s Columbian Ex- 
position, is an ‘‘inhabitant” of Kentucky, and not of 
lilinois, withinthe meaning of Act March 3, 1887, ch. 
378, § 1 (24 Stat. 552),as corrected by Act Aug. 13, 1888, 
ch. 866 (25 Stat. 434), which provides that no civil suit 
shall be brought against any person in any other 
district than that whereof he is an inhabitant.—BICYCLE 
STEPLADDER Co. Vv. GoRDON, U.S.C. C. (IIl.), 57 Fed. 
Rep. 529. 

43. FEDERAL Courts — Jurisdiction—Suit by Foreign 
Trustee.—Where, pursuant tol Rev. St. Ohio, § 6344, a 
conveyance in fraud of creditors has been declared 
void by an Ohio court, ard a trustee appointed, to 
“proceed by due course of law to recover” the property, 
and administer it for the benefit of creditors, such 
trustee is vested with the right of pronerty, and may 
maintain a suit to recover the same in a Federal Court 
for another State.—COVER V. CLAFLIN, U. 8. C. ©. (N. 
Y.), 57 Fed. Rep. 513. 

44, FRAUDULENT CONVEYANCES—Debtor to Creditor.— 
A creditor may, to protect himself and secure his 
claim, purchase from a failing debtor his entire stock 
of merchandise, providing that he acts in good faith, 
and pays a fair price for the same.—DAVIs V. MCCARTHY» 
Kan., 34 Pac. Rep. 399. 

45. GARNISHMENT—Insurance on Exempt Property.— 
Money due from a policy of fire insurance, taken by a 
debtor for his own protection, for loss of personal 
property which is exempt from execution, is not sub- 
ject to garnishment, even where the creditor has a lien 
on the property destroyed.—WARD V. GOGGAN, Tex., 
238. W. Rep. 478. 

46. GUARDIAN—Clerk—Sureties on Bond.—Code 1880, § 
2117, providing thatin certain cases the clerk of the 
Chancery Court shall be appointed as guardian of a 
minor baving property, but that he shall not be re- 
quired to give bond as such guardian, and his official 
bond shall cover his liability as such, is not repealed 
by Act March 9, 1882, §2, providing that the Chancery 
Court may require the clerk to give a bond as such 
guardian; and onthe failure to require a bond under 
the latter provision the Code provision controls. — 
FAUST V. MURPHY, Miss., 13 South. Rep. 862. 

47. HABEAS CoRPUS—Homicide—Jurisdiction of State 
Court.—The question whether a State Court bas juris- 
diction over a pilot indicted for manslaughter, in 
causing the death of a person on another boat by 
causing the boat in his charge to collide therewith, 
cannot be raised an application for a writ of habeas 
corpus, when the prisoner may raise it by appeal or 
otherwise in the State Courts, and may carry it thence, 
should the decision be adverse, to the United States 
Supreme Court by writ of error.—IN RE WELCH, U.S. 
Cc. C. (N. Y.), 57 Fed. Rep. 576. 

48. HOMESTEAD — Abandonment. — Intestate died 
insolvent, leaving, him surviving, three minor chil- 
dren by his first wife, his second wife, and one child 
by her, part of his land being set aside to the wife and 
their child for homestead. Shortly after his death his 
wife left such land, and lived in another county till her 
death: Held,thatthe wife had abundoned her home- 
stead, and that her child acquired no homestead right 





by the prior occupancy of her mother.—GAINESs vy. 
GAINES, Tex., 238. W. Rep. 465. 

49. HOMESTEAD — Mortgage — Foreclosure.—Where 4 
purchaser of land executes his notes for the deferred 
payments, which expressly retain a vendor's lien, the 
fact that he uses the premises as a homestead for his 
family will not invalidate a mortgage executed by him 
alone to secure other notes given by him in-renewal of 
the vendor’s lien notes which he was unable to pay at 
maturity.—BAKER V. COLLINS, Tex., 23 S. W. Rep. 493. 

50. HUSBAND AND WIFE — Separate Estate. — R. L. § 
2321, provides that a married woman may contract with 
any person other than her husband, binding herself 
and separate property as if unmarried; be sued on al} 
contracts made by her without the joinder of her 
husband, and that execution may be levied upon her 
separate estate; that she may not, however, become 
surety for her husband’s debts, except by duly executed 
mortgage: Held, that a married woman may, in 
conducting a partnership business with her husband, 
bind herself to third parties for goods furnished the 
partnership, and such obligation may be enforced 
against her when sued with him as a partner.— LANE y. 
BIsHOP, Vt., 27 Atl. Rep. 499. 

61. INJUNCTION—Jurisdiction — Irreparable Injury.— 
One who has wharves and warehouses on tide lands 
belong to the State, conceding that this entitles him, 
under the tide-land act, to the exclusive right to pur- 
chase, not only the tide land actually covered by the 
improvement, but also such an additional amount 
adjoining the same as may be necessary to the use and 
enjoyment of his buildings, is not entitled to an injunc- 
tion against erections by another on such adjoining 
tide land, where he has other means of access to his 
buildings, as in such case thereis no irreparable injury. 
—MORSE V. O'CONNELL, Wash., 34 Pac. Rep. 42s. 

52. INJUNCTION — Mortgages.—The owner of houses, 
after they have been removed from his lund ontoa 
public street, cannot maintain a suit to enjoin their 
removal, as he bas an adequate remedy at law. — 
STOWELL V. WADDINGHAM, Cal., 34 Pac. Rep. 436. 

58. INSURANCE—Application.—McClain’s Code, § 1733, 
which requires insurance companies to attach to the 
policy any application or representation by the assured 
affecting its validity, and which prohibits the company 
from proving any such application or representation 
not so attached, does not apply to representations 
appearing on the face of the policy; and the failure to 
attach the application or representation to the policy 
will not prevent the company from showing that the 
insured concealed the fact that the building stood on 
leased ground, where the policy itself requires any 
title less than the fee to be expressly stated therein, 
and provides that the concealment of any fact material 
to the risk shall avoid the policy.—MCKINNON v. MUTUAL 
GUARANTY FIRE Ins. CO., lowa, 56 N. W. Rep. 423. 

54. INSURANCE—Compromise. — Where an insurance 
company sends to a bank a draft, payable to the as- 
sured, for less than the amount of the policy and loss, 
with instructions to deliver the same when she shal! 
sign an accompanying receipt in full, claiming to her 
knowledge that the amount of the draft is the full 
amount of its liability, and she, knowing the condi- 
tions, indorses the draft for collection and, deposit, 
and it is collected by the bank, this amounts to a bind- 
ing compromise.—KECK V. HOTEL OWNERS’ MUT. FIRE 
Ins. Co., lowa, 56N. W. Rep. 438, 

55. INSURANCE — Proof of Loss. — Failure to furnish 
proof of loss within 30 days after a fire, in accordance 
with the provision of an insurance policy providing 
that persons sustaining loss or damage by fire shall 
forthwith give notice of such loss, and within 30 days 
thereafter render a particular and specific account 
thereof, does not work a forfeiture of the policy but 
merely delays the date when the loss will become 
payable. — KAHNWEILER V. PHOENIX INS. CO. OF 
BROOKLYN, U. 8. C. CO. (Kan.), 57 Fed. Rep. 562. 

56. INTOXICATING LIQUORS — Effect of Wilson Act.— 
The Wilson act (26 Stat. 313) puts an imported package 
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of intoxicating liquors, whether in its original shape 
or otherwise, under the police power of the State “upon 
arrival in such State,” precisely as other intoxicating 
liquor in the State is subject tothe police power.— 
IN RE LANGFORD, U.S.C. C. (8. Car.), 57 Fed. Rep. 570. 

57. INTOXICATING LIQUORS—Questions for Jury.—Reer 
is presumed to be intoxicating within the meaning of 
the prohibitory law.—STATE v. May, Kan., 34 Pac. Rep. 
407. 


58. INTOXICATING LIQUOR — Verification of Informa- | 


tion. — Where acounty attorney files an information 
charging the defendant with keeping a nuisance, and 
positively verifies the same ‘‘as true in substance and 
in fact,’’ motions to quash the warrant and the infor- 
mation, and a plea in abatement, upon the ground 
that the information is not properly verified, and that 
the county attorney has no personal knowledge of the 
facts alleged therein, are properly overruled.—STATE 
v. DUGAN, Kan., 34 Puc. Rep. 409. 

59. JUDGMENT.—A complaint alleged the intrustment 
to defendant of bonds with attached coupons, which 
defendant had given to plaintiff in payment for land, 
guarantying the payment thereof, the bringing of suit 
thereon in another State in plaintiff's name, recovery 
of judgment, collection thereof by defendant, payment 
of part to plaintiff, and detention of the balance, for 
which the complaint asked judgment: Held, that de- 
tention might show that part of the coupons belonged 
to him, andthat the remainder of the amount retained 
was the amount of the expenses of the collection, for 
which plaintiff had agreed he should be reimbursed; 
this not being an attack on the judgment.—TaTE V. 
CoNGAR, Iowa, 56 N. W. Rep. 456. 

60. JUDGMENT — Res Judicata.—A judgment at law 
rendered upon an account stated is conclusive of the 
fairness of the account, since fraud in obtaining it 
could have been set up asa defense.—EDMANDSON Vv. 
BEsT, U.S. C. C. of App., 57 Fed. Rep. 531. 

61. JUSTICE OF THE PEACE—Jurisdiction—Pleading.— 
Where a railroad engine scatters fire, thereby injuring 
timber land, and the owner brings suit for damages 
before a justice, his petition alleging ownership of the 
land, the point that the justice has no jurisdiction be- 
cause the question of title to the land may arise is not 
raised by demurrer, since the demurrer admits that 
plaintiff owns the land, and tenders no issue on that 
question.—DELZELL V. BURLINGTON, C. R. & N. Ry. Co., 
Iowa, 56 N. W. Rep. 433. 

62. LANLLORD AND TENANT — Coal Lease — Royalty.— 
Where the parties toa coal-mining lease stipulating 
for a specified royalty per ton, ‘‘miners’ weight,” have 
for years interpreted the term ‘‘miners’ weight” as 
meaning a ton of prepared coal, after eliminating 
therefrom all bone, slate, and material not marketable 
as coul it is too late for the lessors to demand an 
accounting based on the weight of the material as 
brought out of the mines.—DRAKE V. LACOE, Penn., 27 
Atl. Rep. 538. 

63. LANDLORD AND TENANT—Lease of Water Power.— 
Where a lease of water power provides for the payment 
of a fixed sum quarterly unless the supply of water be 
deficient, when a pro rata proportion of the rents is to 
be forfeited, the amount of rent in case of an insuffi- 
cient supply is unliquidated, and hence, in such case, 
interest on the rent, unless expressly stipulated for, 
cannot be allowed. — PENGRA V. WHEELER, Oreg., 34 
Pac. Rep. 354. 

64. LIMITATIONS—Enforcement of Mechanie’s Lien.— 
The statute in force when plaintiff contracted to con- 
struct an irrigating ditch required actions to enforce 
liens to be brought in 90 days after filing the statement. 
Plaintiff did not complete the contract or file the state- 
Ment until after the taking effect of the law of March 
12, 1890, which permitted actions within one year after 
filing statement, and repealed all previous laws, but 
provided that such repeal should not ‘‘affect any right 
orremedy existing, insvituted, or pending under the 
laws hereby repealed:” Held, thatthe statute of 1890 
applied, and plaintiff's action was not barred.—GaR- 





LAND V. BEAR LAKE & RIVER WATER-WORKS & IRRIGA 
TION CO., Utah, 34 Pac. Rep. 368. 

65. LIMITATION OF ACTIONS — Adverse Possession .— 
Defendant having included a private alleyway over 
the rear of his lot within the fence which surrounded 
his lot, and having held it adversely for 10 years, pay- 
ing taxes and assessments thereon, an adjoining lot 
owner, who during such time made no claim of right 
thereto, cannot maintain an action for removal of 
obstruction therefrom. — RITXMANN V. ASPELMEIER, 
Iowa, 56N. W. Rep. 421. 

66. MASTER AND SERVANT—Employment—Entire Con- 
traet.—A contract of employment at acertain amount 
per week, payable weekly, the employment to continue 
fora year,is entire and indivisible, so that but one 
action would lie for breach thereof by discharge of 
the employee.—OLMSTEAD V. BACH, Md., 27 Atl. Rep. 
502. 


67. MASTER AND SERVANT—Fellow-servants.—A loco- 
motive engineer who is injured by a collision with 
another train, caused by the negligence of the men in 
charge of the other train, may recover against the 
railroad company, as trainmen on different trains are 
not fellow-servants.—LOUISVILLE & N. R. Co. v. RAINES, 
Ky., 238. W. Rep. 505. 

68. MASTER AND SERVANT—Negligence. — The mining 
boss required by the act of 1885, to be employed by 
mine owners, with prescribed duties relative to the 
care and inspection of mines, isa fellow-servant with 
the miners at work in the mine; and, if the owners 
have exercised reasonable care in the selection of a 
mining bos3, they are not liable for injuries to work- 
men resulting from his negligence.—LINEOSKI V. SUS- 
QUEHANNA COAL CO., Penn., 27 Atl. Rep. 577. 

69. MECHANICS’ LIENS—Attorney’s Fees.—Oode Civil 
Proc. § 1184, relating to mechanics’ liens, requires that 
“25 per cent. of the whole contract price shall be made 
payable at least 35 days after the final completion of 
the contract.” Sections 1193, 1195, authorize aclaimant, 
on establishing his lien, to recover costs and an attor- 
ney’s fee: Held, inan action by. a material man to 
enforce his claim against the 25 per cent. of the con- 
tract price retained by the owner, that the costs and 
attorney’s are chargeable against the premises where 
the sum so retained was not sufficient to satisfv the 
claim, and the eontractor suffered a default, while the 
owner contested the claim.—DE CAMP LUMBER Co. Vv. 
TOLHURST, Cal., 34 Pac. Rep. 438. 

70. MECHANICS’ LIENS—Notice of Claim.—A notice ofa 
lien for materials, stating that the lienor has, by virtue 
of acontract heretofore made with H and with K, his 
contractor, furnished materials and done work in 
plastering a certain dwelling house, the © qs xd on 
which said dwelling was erected being the »..perty of 
H, who caused its erection and was its owner or reputed 
owner, sufficiently complies with Hill’s Code, § 3678, 
providing that the claim filed shall state the name of 
the perso. to whom the materials were furnished, 
such section also making the contractor the agent of 
the owner.—ROWLAND V. HARMON, Oreg., 34 Pac. Rep. 
357. 

71. MORTGAGE—Subrogation. — Where a mortgage is 
given on land owned in common by husband and wife 
to secure a debt of the husband, a purchaser of the 
husband’s interest in the land, who pays off the mort- 
wage debt, is not entitled to be subrogated to the 
mortgagee’s rights as against the wife’s interest in the 
land, since she was only surety for her husband, and 
was as effectually released by the payment of the debt 
by the purchaser as if her husband, the principal 
debtor, bad paid it.—ZELLER V. HENRY, Penn.,27 Atl. 
Rep. 559. 

72. MUNICIPAL CORPORATION—A mendment of Charter. 
—1 Gen. St. § 518, provides for the submission of charter 
amendments tothe voter by numbers. City Charter 
Spokane provides for the submission of amendments 
by the city council to the electors for adoption: Held, 
that the fact that amendments voted on were not num- 
bered when the city council concurred therein did not 
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affect their validity, they having afterwards received 
from the city clerk numbers by which they were pub. 
lished in the election notices, and referred to on the 
printed ballots; and it not appearing that the result of 
the election was altered by the absence of the numbers 
when the proposed amendments were concurred in by 
the council. — PIERCE v. CITY CLERK, Wash., 34 Pac. 
Rep. 428. 

73. MUNICIPAL CORPORATIONS — Control of Streets— 
Street Railways. — Under the charter of the City of 
Trenton giving the city council authority to prescribe 
the manner in which corporations shall exercise any 
privilege granted them in the use of any street, or in 
the digging up of the same, astreet railway company 
willbe enjoined from rebuilding its road without the 
consent of the board of public works of the city which 
has succeeded to the powers of the council.—INHABIT- 
ANTS OF CITY V. TRENTON Pass. Ry. Co.,N.J., 27 Atl, 
Rep. 483. 

74. MUTUAL BENEFIT SOCIETY—Suspension of Officer. 
—The courts will not interfere to prevent the suspen- 
sion of an officer of a beneficial order by a superior 
officer when no property rights are involved, and the 
rights of appeal from the decision of the superior offi- 
cer, allowed by the constitution of the order, have not 
been exhausted. — MEAD vy. STIRLING, Conn., 27 Atl 
Rep. 591. 

75. NEGLIGENCE — Dangerous Premises. — Mere per- 
mission to pass over dangerous lands, or acquiescence 
in such passage forthe benefit or convenience of the 
licensee, creates no duty on the part of the owner 
except to refrain from ucts willfully injurious. But 
the owner or occupier of lands who, by invitation, 
express or implied, induces persons to come upon the 
premises, is under a duty to exercise ordinary care to 
render the premises reasonably safe for such purposes, 
or at least to abstain from any act that will make the 
entry upon or use of the premises dangerous,--PHILLIPS 
v. LIBRARY CO., N. J., 27 Atl. Rep. 478. 

76. NEGLIGENCE — Defective Highway.—In an action 
against atown forthe loss of a horse and wagon by 
reason of the absence of arailing on the side of the 
highway, there was evidence that the driver stopped 
his horse about 30 feet east of a row of trees which 
formed the west boundary of the highway, backed it 
across the roaa to the trees, and then between the 
trees across a sidewalk 11 feet wide, and down a bank 
into a pond, where the driver and a conpanion were 
drowned: Held, that it was error to refuse to instruct 
the jury that such facts, if proved, would show such 
negligence on the owner’s part as to defeat a recovery. 
—LUTTON V. TOWN OF VERNON, Conn., 27 Atl. Rep. 589. 

77. NEGLIGENCE — Deposit of Refuse in Stream.— 
Where defendant, a coal mining company, placed 
large quantities of refuse in a stream, which descended 
upon plaintiff's land and lodged there, plaintiff was 
entitled to recover damages sustained thereby, though 
the refuse was deposited in the stream to make room 
fora retaining wall to prevent the main bulk of the 
refuse from being washed down on the land of the 
owners below. — ELDER Vv. LYKENS VAL. COAL CoO., 
Penn., 27 Atl. Rep. 545. 

78. NEGLIGENCE—Obstruction of Stream—Damages.— 
In an action by a mill owner for damages caused by 
the construction of a county bridge across the stream 
in so negligent amanner as to obstruct the flow of the 
water and set it back on plaintiff's mill, the measure of 
damages is the difference in value of the mill property 
before and sfterthe erection of the bridge.—RIDDLE’s 
EX’R8 V. DELAWARE COUNTY, Penn., 27 Atl. Rep. 569. 

79. NEGLIGENCE — Personal Injuries. —In an action 
for personal injuries resulting from the attack of de- 
fendants’ dog on a horse driven by plaintiff, causing 
him torun away, a petition averring that defendants 
kept the dog ‘‘willfully, unlawfully, and maliciously,” 
with full knowledge of his ferocious and vicious habits, 
and making no effortto protect the public from his 
vicious attacks, will justify the award of exemplary 
damages.—CAMERON V. BRYAN, Iowa, 56 N. W. Rep. 434. 





80. NEGLIGENCE—Province of Court and Jury.—Since, 
under the Texas practice, the trial judge is prohibited 
from invading the province of the jury in weighing the 
evidence, it is error for him to instruct that a railroad 
company which permits weeds to grow on its roadbed 
so as to conceal it from view is guilty of negligence, as 
matter of law, rendering it liable for injuries to a pas- 
senger caused by the collision of the train with a cow, 
whose immediate approach to the track was concealed 
from the trainmen by the weeds.—SAN ANTONIO & A. P. 
Ry. Co. v. LONG, Tex., 23S. W. Rep. 499. 

81. NEGOTIABLE INSTRUMENTS — Indorser — Protest— 
Waiver.—A statutory provision that the waiver of de- 
mand and notice by an indorser of a promissory note, 
to be valid, must bein writing, may be waived by the 
indorser under such facts and circumstances as will 
estop him from denying that the note was not duly 
protested for non-payment.—HALLOWELL NAT. BANK 
v. MARSTON, Me., 27 Atl. Rep. 529. 

82. NEGOTIABLE INSTRUMENT—Note—Attorney’s Fees. 
—The fact that a note contains a promise to pay, in ad- 
dition to the named sum for which the note was given, 
‘ten per cent. attorney’s fees, if placed in attorney’s 
hands for collection,” does not render: uncertain the 
sum due at maturity, soas to affect the negotiability 
of the note.—SHENANDOAH NAT. BANK Vv. MARSH, Iowa, 
56N. W. Rep. 45s. 

83. NEGOTIABLE INSTRUMENTS—Pay ment—Conversion 
of Collateral Security.—In an action by a bankona 
promissory note, it appeared that defendant delivered 
as security the promissory note of 8, to which was an- 
nex: d, as collateral security, a certificate of corporate 
stock in the name of 8; that defendant, with the con- 
sent of 8, agreed that the bank might sell the stock, 
and take in place of the note of Sthe note of the pur- 
chaser, secured by the same stock reissued in the 
name of the purchaser; and that the bank sold the 
stock, and took in payment notes secured by the stock, 
payable to itself. with which notes defendant had no 
connection, and over which he had no control: Held 
that, as the bank had converted the stock to its own 
use, defendant’s note must be credited with the value 
of the stock at the time of conversion.—PAULY V. WIL- 
son, U. 8. C. C. (Cal.), 57 Fed. Rep. 548. 


84. NEW TRIAL — Time for making.—Though, under 
Code, § 2838, providing that application for new trial 
must be made at the term and three days after verdict 
rendered, except for the cause of newly-discovered 
evidence, an amendment to a motion for new triul may 
be filed after the three days specified if it is not a new 
motion, an amendment toa motion for new trial, al- 
leging failure of the court to instruct touching the bur- 
den of proof, the original motion having alleged error 
in the instructions, is, in legal contemplation, a new 
notion, and it wus error to permit it to be filed after 
the time specified by section 2838.—DUTTON V. SEEVERS, 
Iowa, 56 N. W. Rep. 398. 


85. PARTITION.—Testator devised the residue of his 
real estate intrust, providing that the trustee should 
invest ‘‘part of such residue and remainder” in certain 
securities and on several distinct trusts. Some of the 
beneficiaries, were minors: Held, that partition of the 
land would be denied, it being in the power of the 
trustee to sell the same, and invest the proceeds under 
the will, and a partition being expensive, and not for 
the best interests of the minors.—TOMKINS V. MILLER, 
N.J., 27 Atl. Rep. 484. 


86. PRINCIPAL AND SURETY.—If a surety discharges 
his obligation for a less sum than its full amount, he 
can only claim against the principal the actual sum 
paid.—PRICE V. HORTON, Tex., 28 8. W. Rep. 601. 

87. PRINCIPAL AND SURETY — Contribution between 
Sureties.—One of twoco sureties on a bond left a legacy 
to the other, who sold it toB. Thereafter the princi 
palonthe bond having defaulted, and the surviving 
surety refusing to pay uny part of the amount of such 
vond, the executors of the deceased surety paid the 
whole: Held, that the right to set-off against the legacy 
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the half of the amount of the bond for which the lega- 
tee was liable, and which he refused to pay, was an 
equity existing even before the payment thereof by the 
executors, and hence that B took the legacy subject to 
such right to set-off.—IN RE BAILEY’s ESTATE, Penn., 
27 Atl. Rep. 560. 

88. PUBLIC LANDS—Cancellation of Entry.—Where an 
entry on public land is allowed at the land office, and 
payment forthe land is received, the entry is prima 
facie valid; and proceedings by the commissioner of 
the general land office and the secretary of the interior 
to cancei the entry for’ misrepresentations of the en- 
tryman, without notice toa bona fide purchaser from 
the entryman, are void.—LEWIS v. SHAW, U.8.C.C. 
(Wash.), 57 Fed. Rep. 516. 

89. PUBLIC LAND — Homestead Entry.—Where one 
makes improvements on land entered as a homestead, 
after being notified that the entry, having been al- 
lowed by inadvertence, would be returned to the gen- 
eral land office for cancellation, he cannot claim an al- 
lowance for such improvements on final decision 
against him.—SMITH V. ARTHUR, Wash., 34 Pac. Rep. 
433. 

90. RAILROAD COMPANIES—Contributory Negligence. 
—In an action for injuries received at a railroad cross- 
ing, plaintiff offered testimony that he stopped and 
listened; and defendant,that the whistle was blown 
and the bell rung; and the court instructed the jury to 
decide the issue of fact from the testimony: Held, 
that the failure of the court to charge that contribu- 
tory negligence of plaintiff is a matter of defense, 
which defendant must show by a preponderance of 
evidence, was not reversible error.—WHILTON V. RICH- 
MOND & D. R. Co.,U. 8. C. C. (3. Car.), 57 Fed. Rep. 
551. 

91. RAILROAD COMPANIES—Fires—Negligence.—A rail- 
road company is liable, under Rev. St. ch. 51, § 64, for 
damage to lumber piled ina permanent lumber yard 
near its track, caused by fire communicated from its 
locomotives.—THATCHER V. MAINE CENT. R. Co., Me., 
27 Atl. Rep. 519. 


92. RAILROAD COMPANY—Highways— Obstructions.— 
A railroad company cannot be convicted for any ob- 
struction erected or maintained over or upon a high- 
way during the time its business and property were in 
the hands of a receiver.—STATE V. MINNEAPOLIS & ST. L. 
Ry. Co., Iowa, 56 N. W. Rep. 401. 


98. RAILROAD COMPANIES—Injury to Stock.—In an ac- 
tion against a railroad company to recover fora colt 
alleged to have been killed by defendant at a point 
where it had a right to fence, but failed todo so, where 
the only issue presented is whether the colt’s death 
was caused by defendant’s train, it is error to charge 
as to the care to be exercised by defendant in the oper- 
ation of its trains, when there is some evidence of 
negligence on its part, since the result might be to con- 
fuse the jury as to the question at issue.—WALL V. 
Des Mornes & N. W. Ry. Co., Iowa, 56N. W. Rep. 486. 


94. RAILROAD COMPANIES — Negligence— Fellow-Ser. 
vants.—The fact that a railroad company connected a 
spur track toa mill with the main track at one end 
only, so that it was necessary to use stakes to move a 
car therefrom to the main track, when it was to be 
drawn behind the engine, does not show that the com- 
pany was negligent in constructing its road, soas to 
make it liable to servants of the mill owner, who 
owned the engine, injured in moving a car by staking, 
where they could have had the car drawn in front of 
the engine, and in such case the engine could have 
taken it from the spur track.—WatTTs V. HART, Wash., 
3% Pac. Rep. 423. 


%. RAILROAD COMPANIES—Right of Way—Damages.— 
Where a right of Way is granted to a railroad company 
on payment of the ‘‘damages” caused to the landowner 
by the construction of the road, the measure of dam- 
ages isthe difference inthe value of the entire prop- 
erty or tract, as a whole, as it was before the rallroud 
was laid upon it, and as it is affected by the railroad 








after it is finished and completed. — HOFFMAN Vv. 
BLOOMSBURG & 8. R. CO., Penn., 27 Atl. Rep. 564. 

96. RAILROAD CoMPANY—Street Railway Companies— 
Negligence. — Where an employee was injured while 
coupling cars, by reason of alleged defects in the coup- 
ling apparatus, held that, under the evidence, the quea- 
tion whether he knew of such defects, or was reason- 
ably chargeable with notice thereof was a question 
for the jury.—DELUDE V. St. PauL Ciry Ry. Co., Minn., 
56 N. W. Rep. 461. 

97. RECEIVERS— Appointment—Intervention.—Under 
Code Proc. § 156, providing that any person may be- 
fore the trial intervene in any action or proceeding 
who has an interest inthe matter in litigation, in the 
success of either party, or an interest against both, a 
creditor who has attached certain property of his 
debtor cannot intervene in opposition to the appoint- 
ment of a receiver in an action by other creditors 
against the same debtor.—STATE V. SUPERIOR COURT, 
Wash., 34 Pac. Rep. 430. 

98. RECEIVERS — Appointment and Removal.—The 
statutory provision giving an appeal “from an order ap- 
pointing or removing or refusing to appoint or remove 
a receiver” does not allow an appeal from an order re- 
moving areceiver forthe purpose of appointing an- 
other in his place, or from the order appointing such 
successor.—STATE V. SUPERIOR COURT, Wash., 34 Pac. 
Rep. 431. 

99. RECEIVER—Insolvent Corporation—State Court.— 
If the property of an insolvent foreign corporation has 
been seized by the sheriff under a warrant of attach- 
ment issued by a State court in an action which has af- 
terwards been prosecuted to judgment, and execution 
issued and levy made upon the property seized, a re- 
ceiver appointed subsequent to the attachment by the 
United States Circuit Court of the district in which sueh 
property is situated takes the property of the corpora- 
tion in the jurisdiction subject to such rights over the 
same as had been acquired by the prior proceedings in 
the State court.—COLE V. OIL-WELL SUPPLY Co., U. 8. 
Cc. C. (N. Y.), 57 Fed. Rep. 534. 4 

100. REPLEVIN.—Property he'd by a defendant in are 
plevin suit under a redelivery bond is in custodia legis, 
and all parties claiming title derived through a subse- 
quent purchase from him are bound by the final judg 
ment in the case.—SHERBURNE V.STRAWN, Kan., 34 Pac. 
Rep. 405. 


101. Res JuDICATA—Adverse Possession.—A decree in 
plaintiff's favor in a suit to quiet title conclusively set- 
tles all questions of title between the parties, whether 
arising out of adverse possession or otherwise; and 
hence, in a subsequent action by plaintiff for the pos- 
session of the land, defendant cannot set up title by 
adverse possession, since his possession after the ren 
dition of the decree is not undera claim of right or 
color of title.—HINTRAGER V. SMITH, Iowa, 56 N. W. 
Rep. 456. 

102. SALE— Conditional Sale. — Under an oral con- 
tract, the owner of a borse delivered him on condition 
that the other parties might acquire the title to him by 
the payment of the price agreed on; but they had not 
,said that they would purchase the horse, and were un 
der no obligations todo so. The owner knew that 
they desired to exchange the horse for other prop- 
erty: Held, that the transaction was a conditional 
sale, within the meaning of Code, § 1922, which pro 
vides that no sale wherein the transfer of title of per- 
sonal property is made to depend on any condition 
shall be valid against a purchaser of the vendee in act- 
ual possession, without notice, unless the contract is 
in writing, acknowledged and recorded.—WRIGHT V. 
BERNARD, Iowa, 56 N. W. Rep. 424. 

108. SALE—Failure to Deliver Goods.— In ag action 
for damages for failure to ship goods sold under an al- 
leged agreement with defendant’s agent the burden is 
on plaintiffs to show that the agent had authority to 
make the alleged contract of sale.—PRAY V. FARMERS’ 
INCORPORATED CO-OPERATIVE CREAMERY, Iowa, 56 N. 
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104. SALE—Pleading.—In an action on a note the an- 
swer alleged that it was given in payment of a horse 
purchased by defendants for breeding purposes on 
plaintiff's representation that he was a sure foal get- 
ter, healthy, and first class; that in fact he was not 
sound, nor a sure foal getter, nor healthy; and 
that the note was procured by fraud: Held, that the 
issues made by the answer, the allegations of which 
were denied by the reply, were failure of consideration, 
and fraud inthe procurement of the notes, and that 
no question as to a warranty ofthe horse was pre- 
sented by the pleadings.—HUMBERT V. LARSON, Iowa, 
56N. W. Rep. 445. 

105. SaLE—Rescission.—Where grounds for rescission 
of a contract exist, and a party desires to avail himself 
of them, he must act with reasonable promptness in 
returning the property which he has received under it, 
and the contract must be rescinded in toto, if at all. If 
there is delay in returning a portion of the property, 
but itis afterwards restored to, and accepted by, the 
other party without objection as to time, such delay 
would not defeat a rescission.—C. AULTMAN & CO. V. 4 
MILLER, Kan., 34 Pac. Rep. 404. 

106. SALE—Rescission— Misrepresentation as to Sol- 
vency.—The fact that an intending purchaser, though 
knowing that his liabilities exceed his resources, as- 
serted his ability to pay for the goods, does not con- 
stitute such a fraud as will authorize a rescission of 
the sale after delivery of the goods, when the state- 
ment was made under the belief that the larger 
part ofthe claims against him were in the hands of 
persons who would not press them so as to interfere 
with the conduct of his business.—WESSELS V. WEISS, 
Penn., 27 Atl. Rep. 535. 

107. SALE—Warranty.—Where. at an auction sale of 
hogs, the owner makes a public proclamation tothe 
bidders that the hogs were as thrifty a lot as he had 
ever owned, and he had been in the business many 
years, it constitutes a warranty of soundness.—STEv- 
ENS V. BRADLEY, Iowa, 56 N. W. Rep. 429. 

108. SALE—Warranty—Acceptance.—An ice machine 
was furnished under a written contract specifying the 
various parts, and a guaranty to produce 25 tons of ice 
daily. The buyer operated the same from the Ist of 
June until September, when he notified the seller that 
it did not fulfillthe contract, and was not accepted, 
and requested its removal. The seller declined the re- 
quest claiming thatthe machine was a full compli- 
ance with the contract, and had been accepted in 
July. Afterwards the purchaser continued to use the 
machine through the falland during the entire ice 
season of the two following years: Held, that this 
conduct was an acceptance of the machine, and the 
seller could sue on the contract; the buyer’s only 
remedy being to recoup from the stipulated price— 
first, any sums required to cure defects in the parts 
specified in the contract; and, second, the difference 
in value between a machine of the actual capacity of 
the one in controversy and a 25-ton machine.—HER- 
CULES IRON WORKS V. DODSWORTH, U. 8. C. C. (Ohio), 
57 Fed. Rep. 556. ; 

109. SUBROGATION—Rights of Sureties.—The right of 
a creditor to retain a pledge or mortgage security for 
his benefit until the indebtedness secured thereby is 
paid in full is superior tothe equity of asurety who 
has paid a part only of such debt.—LONDON & NORTH- 
WEST AMERICAN MORTG. CO. V. FITZGERALD, Minn., 56 
N. W. Rep. 464. 

110. TAxXaTION—Redemption from Sale.—Where the 
purchaser at tax sale receivesthe amount paid, and 
delivers the certificate of sale to the landowner’s agent 
for such owner, the redemption is complete, and a deed 
afterwards issued on such certificate is invalid as 
against the owner or his mortgagee.—DOUD V. BLOop, 
Iowa, 56 N. W. Rep. 452. 

111. TRESPASS — Instructions. — An action may be 
maintained foratrespass on land though no actual 
damage has been suffered, since repeated trespasses 


maxim ‘‘de minimis” does not apply.—BRaAGG V. LaRa- 
WAY,fVt., 27 Atl. Rep. 492. ‘ 

112. WIFE’s POWER TO CONTRACT.—A married woman 
may borrow money for the exclusive benefit of any 
person other than her husband, and bind her separate 
property for its payment. The knowledge of the len- 
der of her object in borrowing, and of the use intended 
to be made of the money, will not affect the validity of 
the transaction. If, however, the relation of debtor 
and creditor is established between the lender and 
the third person, the form given to the writ- 
ings executed touching the*loan and the security 
for thesame being a mere device to cover up a real 
case of suretyship on the part of the married woman, 
her contract will not be obligatory. — McCrory v. 
GRANDY, Ga., 188, E. Rep. 65. 

113. WILLS—Declaration to Witnesses.—It being as- 
sumed that M instructed Jto prepare her will, and it 
appearing that, after preparing the will, J entered the 
room where M was with two persons whom he had 
asked to be witnesses to the execution of the will, and, 
in their presence, announced to M that he had brought 
those persons to witness the will,and thereupon M, 
understanding the character and contents of the docu 
ment signed it in presence of the persons so brought in, 
held, that the requirement of the statute that the wiil 
should be declared by the testatrix in the presence of 
the witnesses was sufficiently complied with. —HIL- 
DRETH V. MARSHALL, N. J., 27 Atl. Rep. 465. 

115. WILL — Specific Legacies — Set off by trustee 
against Beneficiary.—A clause in a will giving to cer- 
tain persons ‘‘all moneys or legacies coming to me 
from any source’ does not create a specific legacy.— 
DEAN V. ROUNDS, R. I., 27 Atl. Rep. 515. 


114. WILLS — Perpetuities. —In a suit to construe 
a will, the administrator d b n and all but one of tes- 
tator’s heirs and legatees were plaintiffs, and one heir 
and the executor and trustee named in the will, who 
had been removed as executor, were defendants. Tes- 
tator’s brother’s wife and five of her minor grandchil- 
dren were among the plaintiffs, said minors suing by 
her as their next friend. On argument plaintiffs were 
all represented by the same counsel, who contested 
the validity of the trust created, as did also counsel 
for the defendant heir. The court, having therefore 
required the substitution of another next friend forthe 
minors, the chief beneficiaries of said trust, after such 
substitution, heard reargument: Held, a sufficient re- 
arrangement of the parties to effect a representation 
of both sides; the principle being that one who sues to 
construe a will has no right to attack it further than to 
show his difficulties in executing it, and ask the court’s 
advice about them.—BELFIELD V. BoOoTH, Conn., 27 
Atl. Rep. 585. 

116. WITNESS— Transactions with Decedent.— Code, 
§ 590, declares that on the trial of an action a party in- 
terested shall not be examined as a witness in his own 
behalf against the administrator of a deceased person, 
concerning a personal transaction with deceased: 
Held, that plaintiff in an action against an administra- 
tor may testify that acontract on which plaintiff re- 
lies, and the signature of deceased thereto, are in de- 
ceased’s handwriting, but not that he saw deceased 
sign the contract.—SAWYER V. GRANDY, N. Car., 18 8. 
E. Rep. 79. 

117. WITNESS—Transactions with deceased Persons. 
—Code § 3639, provides that person interested in the 
event of an action ‘‘shall be examined as a witness In 
regard to any personal transaction or commurnication 
between such witness and a person at the commence- 
ment of such examination, deceased, against the next 
of kin, of such deceased person: Held, that in an ac- 
tion by a bank on a noteto which defendant's name 
was signed by his wife, who also signed it, but who 
died before the action was commenced, the owner of 
such bank was not competent to testify to transactions 
and communications between him and deceased re- 
lating to the note.—CAMPBELL BANKING Co. V. COLE, 
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